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Foreword

Access 1o safe drinking water and sanitation is fundamental for survival. And yet vast portions of the global popula-
tion do not have such access, and suffer incredibly as a result. The statistics are staggering. Every year, more than
5 million people die as a result of lack of access to safe drinking water; 84% are children under the age of 14. The
majority of illnesses in the world are caused by faecal matter. At any given moment, half of the people in hospitals
are suffering from diseases caused by lack of access to clean water or adequate sanitation. The poorest and most
vulnerable segments of society are the most affected by these realities. The risk of disease and death caused by dirty
water and unhygienic environments is considerably heightened in emergency situations.

The international community increasingly recognizes the desperate situation of much of the world with regard to lack
of access to safe drinking water and sanitation. The Millennium Development Goals set a target to halve, by 2015,
the proportion of people without sustainable access to safe drinking water and basic sanitation. Despite this commit-
ment, assessments of progress in achieving the MDGs indicate that more efforts will be required to meet the targets
on water and sanitation. Particularly alarming is the news from the UNICEF and WHO Joint Monitoring Programme
that if current trends on sanitation continue, the world will miss the MDG sanitation target by half a bilion people.

In March 2008, the UN Human Rights Council adopted a resolution expressing deep concern about the fact that
“over one bilion people lack access to safe drinking water and that 2.6 billion lack access to basic sanitation.” This
was the resolution that created my mandate as Independent Expert on the issue of human rights obligations atta-
ched to access to safe drinking water and sanitation. The resolution calls on the Independent Expert to carry out
further conceptual work to clarify the right to water and sanitation. Whilst access to water and sanitation is widely
understood as a basic need, there is still some uncertainty amongst States as to whether it is a human right, and if it
is, the scope and content of that right.

Prioritizing the human rights obligations attached to access to safe drinking water and sanitation is crucial for huma-
nitarian actors and other stakeholders working in emergency situations if they are to ensure that the rights of all those
affected are fully respected. Human rights analysis emphasizes inclusion and participation, non-discrimination, em-
powerment, and accountability. This publication highlights the value of understanding water and sanitation as human
rights issues, and it provides very useful guidance on implementing this right within the context of humanitarian emer-
gencies. Ensuring improved access to drinking water and sanitation in emergency situations is a critical step towards
better enjoyment of human rights, as well as contributing towards meeting the MDGs on water and sanitation.

| welcome the release of this publication, and express my hope that it will provide an impetus for increased attention
to important human rights issues related to water and sanitation in humanitarian emergencies. | look forward to the
contribution this and similar efforts will make to ongoing discussions between and within States to recognize and
clarify the right to water and sanitation.

Since this is a preliminary version of this Advocacy Toal, | hope that between now and the publication of the final
version, there will be even more contributions from stakeholders and experts working in the area of water and sani-
tation to this Manual.

Catarina de Albuquerque

United Nations Human Rights Council Independent Expert on the issue of human
rights obligations related to access to safe drinking water and sanitation
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Executive summary
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EXECUTIVE SUMMARY

Water and sanitation are critical determinants for human survival and dignity immediately after and during
the initial stages of a disaster. Whilst humanitarian agencies have traditionally been involved in fieldwork on
those aspects, now, however, advocacy is playing an increasingly important role in water and sanitation
provision during emergencies. In this respect, the recognition of the right to water and sanitation as a right
per se offers some new perspectives.

It means that every humanitarian actor, whether a staff member working in the field or a policy maker,
should be aware of existing laws pertaining to this fundamental right, and in particular because:
- International law defines the obligations of States and provides a framework for the exercise of the
rights and responsibilities of other actors, including humanitarian agencies;
- The right to water and sanitation is fundamentally linked to many other human rights;
- Lack of access to basic services such as water and sanitation is increasingly considered as a denial/
violation of human rights.

This document is based on the following key characteristics of the right to water and sanitation:

- Access to water and sanitation is a human right that States and non-State actors must respect,
even in humanitarian crises;

- Every person has the right to water, defined as the right for everyone to «sufficient, safe, accep-
table, physically accessible and affordable water for personal and domestic use»;

- Everyone has a right to have access to adequate sanitation;

- The right to water is inextricably linked to other human rights, including the right to health and
the right to adequate food. As such, it is a component part of all the rights that are essential for human
survival, and that must be guaranteed, especially in emergencies;

- Water and sanitation recognized as human rights ensure that focus is placed on vulnerable and
marginalized groups, especially in emergency situations;

- States have an obligation to guarantee availability, quality and accessibility of water for
everyone, as well to ensure non-discrimination, access to information and participation and
accountability;

- States must respect, protect and fulfil the right to water and sanitation, at national, commu-
nity and individual levels;

- The Geneva Conventions and their Additional Protocols protect the right to water and sani-
tation of people in the context of armed conflict. For instance, in times of armed conflict, under
International Humanitarian Law it is prohibited to attack, destroy, remove or render useless drinking
water installations or irrigation works.

These elements demonstrate how important it is to develop a rights-based advocacy focused on iden-
tifying violations of the exercise of the right to water and setting out a message of change to address vio-
lations, promote respect for international standards and protect all people against violations of their rights.
Humanitarian actors using this approach then need to identify violations, victims and perpetrators.
This will allow them to elaborate a strategy and select the best right to water and sanitation initiatives to
put into practice. This includes speaking out, raising awareness of people’s rights in emergencies, and
advocating for the right to water and sanitation at all relevant levels and fora. It is up to each individual
organization to define the aspect or aspects of the right that are important to its own work, to identify any
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Introduction

possible violations of which it might be aware, to set its own priorities and then to choose the strategies
best suited to achieving its stated goals.

The WASH Cluster, whose mission is to make every effort to improve and better coordinate the response
to humanitarian emergencies, has identified a gap in the knowledge its members have of key human rights
and how to use such knowledge to improve their advocacy work. This book has been specifically drafted
as a tool for use in the field to assist and promote such advocacy endeavours.

It should be noted that references to the right to water in this publication include the
right to sanitation and the right to hygiene even when these are not explicitly spelled out
each time the right to water is mentioned.

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS

INTRODUCTION

1. What constitutes an “emergency”?

Each year more than 30 million people flee their homes as a result of conflict and natural disasters; and
more than 200 million people are affected by natural hazards'. In the current global situation, characteri-
zed by conditions of inequity and extreme poverty, environmental degradation and climate change have
brought about an increase in the occurrence of natural disasters such as landslides, heavy rainfall, hurri-
canes, drought, fires, and earthquakes?. As amply demonstrated by recent events, they can affect anyone
anywhere. Furthermore, emergency situations are becoming more and more frequent, recurrent, diverse
and difficult to define: natural hazards and armed conflict are no longer the only situations that have to be
dealt with. Indeed, since the end of the Cold War, some “new conflicts” have appeared on the horizon,
such as anarchic or identity-related conflicts. In addition, natural disasters are often overplayed by conflict,
or may be combined with protracted livelihood insecurity.

These elements all contribute to defining what constitutes an “emergency”, in the widest sense of the
term, with which humanitarian agencies have to cope: “where and when a disaster provokes an imme-
diate, exceptional and widespread threat to life, health or basic subsistence, which requires an
international response that goes beyond the mandate or capacity of any single agency and/or the ongoing
UN country programme3«

2. The challenge posed by water and sanitation in emergency situations

In an emergency, inadequate water supplies and poor sanitation put lives at risk, and water — the supreme
life-sustaining element — can become a source of major concerns. Human excreta are noxious and can be-
come one of the foremost causes of disease if not safely disposed of, out of human contact and away from
water sources. Consequently, water and sanitation are critical determinants for survival immediately after and
during the initial stages of a disaster. People affected by disasters are generally much more susceptible to ill-
ness and death from diseases related to inadequate sanitation, insufficient water supplies and poor hygiene.
Moreover, availability of sufficient clean water in the immediate aftermath of a disaster is crucial in order to
take care of the sick, provide for human consumption and maintain basic hygiene, support search and res-
cue efforts, and ensure that productive and commercial activities get back to normal. In addition, the lack of
water and water facilities often adversely affects the dignity of those caught up in emergencies.

1/ UNDP Human Development Report 2007/2008, Fighting Climate Change: Human Solidarity in a Divided World.

2/ The latest World Disaster Report indicates that disasters (excluding wars, conflict-related famine, disease or epidemic)
have increased constantly in Asia, Africa, Europe and Oceania since 1997, even if Asia remained the most frequently hit
continent in 2006, accounting for 42 per cent of the year’s disasters. The last decade saw a number of major disasters that
caused a huge number of deaths: the Indian Ocean tsunami, 2004 (226,408 deaths); a heat wave in Europe, 2003 (more
than 70,000 deaths); floods in Venezuela, 1999 (30,000 deaths); three earthquakes: one in Iran, 2003 (Bam: 26,796 deaths),
one in India, 2001 (Gujarat: 20,005 deaths), one in Turkey, 1999 (Izmir: 17,127 deaths); and a hurricane in Central America,
1998 (Mitch: 18,791 deaths).

3 / Definition endorsed at the Inter-Agency Standing Committee (IASC) Principals Meeting, December 1994.
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Introduction

The Sphere Standards (2004), which nowadays reflect a broad consensus within the humanitarian com-
munity, recognize that: “Everyone has the right to water*®”. International human rights instruments also refer
to the importance of access to safe drinking water and sanitation. The UN Committee on Economic, Social
and Cultural Rights has defined the right to water as every person’s entitlement to sufficient, safe, accep-
table, physically accessible and affordable water for personal and domestic use. However, practice has
amply demonstrated that in emergency situations the right to water is one of the first rights to be denied,
both for political and/or financial reasons and through lack of coordination.

3. A brief history of water and sanitation and human rights-

The debate on the right to water and sanitation has been moving on since the early 1970s and access
to water for personal and domestic use is now recognized as a basic human right and not simply as a
need®. Indeed, since the Mar del Plata Conference (1977) during which it was declared that “all peoples,
whatever their stage of development and their social and economic conditions, have the right to have
access to drinking water in quantities and of a quality equal to their basic needs”, the interna-
tional community as a whole has become very active in issues related to the management of water and a
fortiori to the right to water.

A number of high-level conferences have made significant advances in furthering the links between the ac-
cess to water and sanitation and human rights, gradually calling attention to the duties and responsibilities
of Governments and other actors concerned. The adoption of the Millennium Development Goals (MDGs)
in 2000 and particularly Goal No. 7, which aims “to reduce by half the proportion of people without sus-
tainable access to safe drinking water by 2015”, has been an important catalyst in generating debate on
the right to water and sanitation’. However, despite the political strength of this declaration, from a human
rights perspective, the Goals fall short of full realization of human rights. It is important to note that, even
if the MDG targets were to be achieved in full, in 2015 more than 800 million people would still be without
access to water and 1.8 billion people without basic sanitation.

In 2002, the United Nations Committee on Economic, Social and Cultural Rights (CESCR) adopted Ge-
neral Comment 15, which clarified the scope of the right to water and sanitation and offered a legal fra-
mework for better understanding this right. The publication of this document marks the moment when the
right to water and sanitation ceased to be a slogan and became an important tool for all people involved
in the water, sanitation and hygiene sector, from policy makers to field staff.

Nowadays virtually all humanitarian aid agencies, organizations and UN programmes take human rights
into account in their work. Furthermore, many governments in industrialized and developing countries alike
have integrated human rights obligations into their activities. However, despite the significant progress
made in advancing human rights as a whole, much remains to be done before human rights become fully
integrated into the framework of water, sanitation and hygiene activities.

These developments have lead to a number of studies being undertaken and books and documents being
published on the right to water and sanitation. However, the present document is intended to add a new

4 / The Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response (2004), p. 55.

5/ See Annexe 1 for more details.

6 / Further progress is called for regarding recognition of sanitation as a human right.

7 / During the Second Earth Summit held in 2002 in Johannesburg, sanitation was added to MDG No. 7 on safe drinking
water.
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dimension to the realization of the right to water and sanitation focussing as it does on humanitarian eme
gencies® and offering guidelines at the crossroads of practice and theory for all those working towards the
achievement of humanitarian ideals.

4. Who is responsible for realizing the human right to water and sanitation?

States are primarily responsible for guaranteeing the fundamental human rights of all individuals living wi-
thin their jurisdictions or in areas under the effective control of their armed forces (in cases of occupation
or intervention). However, today, NGOs, International Organizations and Red Cross and Red Crescent
Movements have an increasingly important role to play in promoting human rights, including the right to
water and sanitation, and putting them into practice, especially in emergency situations where the capa-
city to act of the State is often undermined. Moreover, it is an inherent principle of the charters of most
humanitarian agencies® to ensure that the rights of those affected by catastrophe or armed conflict (as
defined by human rights law, International Humanitarian Law and refugee law) are respected, protected
and implemented. As a result, humanitarian aid agencies have promoted two fundamental principles: the
responsibility to assist and the responsibility to protect.

The responsibility to assist, as defined by the code of conduct for the International Red Cross and Red
Crescent Movement and NGOs in Disaster Response Programmes rules that “the right to receive huma-
nitarian assistance and to offer it is a fundamental humanitarian principle (...) As members of the interna-
tional community we recognize our obligation to provide humanitarian assistance wherever it is needed”®
and is the root from which humanitarian action often stems. In crises where States block access it has
highlighted the notion of the right of intervention to provide assistance.

The responsibility to protect is, on the other hand, a more recent concept within the humanitarian commu-
nity. Its emergence (at the beginning of the 1990s) was motivated by a number of conflicts that were the
theatre of significant and systematic violations of human rights (Rwanda, Srebrenica, etc). In December
2001, the publication of a report entitled “The Responsibility to Protect” (R2P)'! by the International Com-
mission on Intervention and State Sovereignty (ICISS) was a milestone in the evolution of the concept.
This report reaffirms that States are responsible for protecting their citizens and those under their control in
all circumstances. But it also states that if a State is unable to assume this responsibility, or in cases of se-
rious violations of human rights, such responsibility will be transferred to the international community. The-
refore, from the point of view of NGOs, the responsibility to protect means “all activities aimed at obtaining
full respect for the rights of the individual in accordance with the letter and the spirit of the relevant bodies
of law (i.e. human rights law, international human rights law and refugee law)”2. Put in simpler terms, this
means that protection is about seeking to ensure the protection of individuals from acute harm, especially
in terms of armed conflict. It has to do with preventing or mitigating the most damaging effects — whether
direct or indirect — of violent or abusive behaviour perpetrated on a civilian population. Acute harm can be
interpreted in legal terms as violation of the civil, political, social and economic rights which are codified in
human rights law, International Humanitarian Law and refugee law, or in more physical terms, as threats to
8 / This focus on humanitarian emergencies explains why there are some — intentional — omissions from the document, for
example developmental aspects.

9 / This deep-rooted position is reflected in the two main reference texts in the field of humanitarian assistance: the Sphere
Standards together with the Humanitarian Charter (2004) and the Code of Conduct (1994).

10 / See Principle 1: The humanitarian imperative comes first.

11 / The Responsibility to Protect: Report of the International Commission on Intervention and State Sovereignty (ICISS),
December 2001.

12 / Jaspars (S.), O’Callaghan (S.) and Stites (E.) Linking Livelihoods and Protection: A Preliminary Analysis Based on a
Review of the Literature and Agency Practice. ODI HPG Working Paper, December 2007, p. 43.
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How to make the best use of this document

people’s life, dignity and integrity’®. When States engage in widespread and systematic abuse of civilians
in areas they control, controversially, R2P envisages military intervention by the United Nations (under
Chapter VIl of the UN Charter).

The responsibilities to assist and to protect are therefore both related to international humanitarian and
human rights standards — even though international law in these fields is still evolving. As a result, it is es-
sential that humanitarian staff dealing with emergency situations should have an adequate understanding
of these humanitarian principles and of the rights of populations in emergencies.

5. Rationale of the document

This document has been prepared by the Global WASH Cluster and is above all meant to be a compre-
hensive advocacy tool that humanitarian agencies working in the water, sanitation and hygiene sector can
use when providing assistance during humanitarian emergencies. The document’s main objective is to
supply these organizations with sufficient information on the right to water and sanitation —its legal nature,
scope, normative content, roles and responsibilities of different actors— to enable them to build up rights-
based advocacy activities at international and national levels.

Indeed, whilst many humanitarian agencies have traditionally been more involved in providing technical
assistance at field level, now however, advocacy is taking on an increasingly important role in several of
their activities. Making use of legal instruments as a way to enforce the right to water and sanitation may
be a relatively new strategy, but it is, nonetheless, becoming ever more widespread, in the same way as
NGOs are increasingly employing a legal approach in their advocacy work. This means that it is of the
utmost importance that all those involved in water, sanitation and hygiene advocacy are fully aware of
what international instruments concerning those rights already exist and have a thorough understanding
and knowledge of economic, social and cultural rights. These offer yet another mode of action that can be
added to the toolbox of options that can be deployed when responding to humanitarian crises.

13/ Ibid.
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HOW TO MAKE THE BEST USE OF THIS DOCUMENT
1. Objectives of the handbook

The purpose of this handbook is to provide humanitarian staff with a specific, clear-cut and field-oriented
tool to facilitate the integration of the human right to water and sanitation into humanitarian action (both in
their operational activities and in advocacy work). To this end, it sets out the legal basis and the normative
content of the right to water before concluding with proposals for a number of innovative rights-based
advocacy activities that will have more force and more legitimacy.

Specifically, the handbook seeks to:

- Ensure that humanitarian staff are familiar with and understand the international legal instruments
applicable in emergencies (i.e. human rights law, humanitarian law, refugee law);

- Ensure that they have basic knowledge of the core concepts, principles and international laws that
form the legal framework of the human right to water and sanitation;

- Improve both their capacities to prepare and respond to emergency situations and their advocacy
skills by building up their knowledge and understanding of the concept of the human right to water
and sanitation;

- Increase human rights-related reporting which might be undertaken and develop solid, well-founded
advocacy campaigns;

- Raise the awareness of humanitarian staff to the human rights perspective of water and sanitation and
remove any doubts that might remain about the potential added value of a rights-based approach to
the water and sanitation issue;

- Emphasize the important role they can play by promoting and protecting the right to water and sani-
tation;

- Present case studies of concrete ways in which the right to water and sanitation has been put into
practice, mainly in terms of advocacy;

- Make use of international treaties to protect all populations involved in an emergency.

2. Target audience

This document is primarily targeted at a broad range of actors involved in the water, sanitation and hy-
giene emergency sector, such as Global and Sector WASH Cluster Leads, field coordinators, donors,
governments, United Nations and those working in the humanitarian field in general. It is hoped that it will
eventually be adopted by key actors at national and local governmental levels, as well as by civil society
and community representatives.
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3. Organization of the handbook
This handbook consists of 3 parts.

Part 1 - International laws applicable in emergencies

Part 1 summarizes the nature and the purpose of the various sources upon which international texts
are based (mainly human rights law, International Humanitarian Law and international criminal law) used
throughout this document to define the right to water and sanitation. Without any pretensions to being
exhaustive, this chapter aims at providing humanitarian actors with a starting point towards understanding
this document per se. The overall objective of Part 1 is, therefore, to define the nature of these legislative
texts and attempt to explain how they work in practice.

<~ Readers familiar with international law and its rules and regulations can directly go to
Parts 2 and 3.

Part 2 - Definition of the human right to water and sanitation in emergencies

Part 2 outlines those sources of law that can be called on to define the right to water and sanitation in
emergency situations. In more concrete terms, the link between this right and the whole spectrum of hu-
man rights, General Comment 15, International Humanitarian Law, national legislation and the operational
guidelines developed and used by humanitarian agencies in their daily work will be explored.

Part 3 - Advocacy on the right to water in emergencies

Part 3 explains how the framework of the right to water and sanitation can be used to develop rights-
based advocacy in situations of emergency. To this end, a methodology for the preparation of advocacy
activities is proposed, as well as examples of such activities and action that can be developed.

Feedback on this Handbook and examples of field practices on the right to water and sani-
tation in emergencies are welcome at any time. Email us at: jau@actioncontrelafaim.org
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- Part 1 - International laws applicable in emergencies

CHAPTER 1- HOW IS INTERNATIONAL LAW
RELEVANT TO OUR WORK?

International law (See Box 1) sets out the rights of every individual and the responsibility of States and
other authorities in ensuring their protection. International law is essential to ensure that protective action
is carried through at national and international levels. When working within domestic legal systems and
with alternative dispute resolution mechanisms, international law provides guidance for protection that
can help to:
- Assess to what extent human rights are being respected and identify the risks or obstacles individuals
face in exercising their rights;
- Clarify the responsibility of national authorities and what action must be taken to discharge that res-
ponsibility;
- Develop a sound operational response to humanitarian crises, using rights-based and community-
based approaches that strengthen the capacity of individuals to protect themselves;
- Provide a basis for advocacy, awareness-raising, training, capacity-building and other similar activi-
ties;
- Guide the activities of humanitarian actors, behaviour and interaction with populations concerned.

BOX 1 - What is international law?

International law is the body of law that governs the conduct of and relations between States.
International law stems from two primary sources: international treaties and customary law.

- International treaties are agreements between States. A treaty is legally binding on all States
that have agreed to be bound by it for instance by way of ratification or accession. A treaty can
also be known as a covenant, convention, charter or protocol.

- Customary International law or custom results from a general and consistent practice of
some conduct that States abide by out of a sense of legal obligation. It is binding on all States,
unless a State has persistently objected to the practice.
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CHAPTER 2 - INTERNATIONAL HUMAN RIGHTS LAW

2.1. What are human rights?

Human rights are freedoms and entitlements inherent to all human beings, whatever their nationality, place
of residence, sex, national or ethnic origin, colour, religion, language, or any other status.

Human rights apply to all persons, regardless of their legal status or nationality. Thus, non-citizens inclu-
ding refugees, asylum seekers, IDPs and stateless persons are protected by human rights law. However,
refugee law (notably the Convention relating to the Status of Refugees') and the Guiding Principles on
Internal Displacement'® reinforce the protection of refugees and IDPs.

Universal human rights are expressed and guaranteed by law in the form of treaties, customary internatio-
nal law, general principles and other sources of international law. International human rights law lays down
the obligations of Governments to act in certain ways, or to refrain from certain acts, in order to promote
and protect the human rights and fundamental freedoms of individuals or groups. States have three obli-
gations in respect of human rights: to respect, to protect and to fulfil (See Box 2).

BOX 2 - Governmental obligations with regard to human rights

Governmental obligations can be broadly categorized under 3 headings:

- To respect: The obligation to respect requires that States Parties (that is, governments ratifying
a treaty) refrain from interfering directly or indirectly with the enjoyment of human rights.

- To protect: The obligation to protect requires that States Parties prevent third parties, such as
corporations, from interfering in any way with the enjoyment of human rights.

- To fulfil: The obligation to fulfil requires that States Parties adopt all necessary measures to
achieve the full realization of human rights.

States are obligated to respect, protect and fulfil human rights. Additionally, non-state actors, including
NGOs, humanitarian agencies and private companies who have an impact on water and sanitation servi-
ces/provision and therefore the right to water and sanitation, have responsibilities to respect rights, even
in emergency situations.

Many countries experiencing conflict, natural disaster or any kinds of public emergencies often come up
against significant constraints in terms of resources. Although human rights law recognizes that a country
with limited resources might not have the capacity to ensure full realization of a number of economic, so-
cial and cultural rights, the said country is still obliged “to take steps (...), to the maximum of its available

14 / Adopted on 28 July 1951 by the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless
Persons convened under General Assembly resolution 429 (V) of 14 December 1950.

15 / The Guiding Principles on Internal Displacement address the rights of Internally Displaced Persons (IDPs) and the
responsibilities of national authorities and non-States actors towards them. Although a non-binding document as such, the
guiding principles are based on and reflect existing standards of international law, which are binding. Moreover, the Guiding
Principles have gained considerable authority and wide international acceptance in several countries where national autho-
rities have used them when drawing up national legislation and policies for the protection of IDPs (particularly in Angola or
Columbia).
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- Part 1 - International laws applicable in emergencies

resources, with a view to achieving progressively the full realization’®” of such rights. In this respect it must
at the very least ensure access to rights essential to survival (such as food and water, basic shelter, medical
services and sanitation) and also request international assistance when its own resources are insufficient.

2.2. Key human rights instruments

The Universal Declaration of Human Rights (UDHR), adopted in 1948 by the United Nations General
Assembly, is among the very first human rights instruments to have been drawn up by that body. This
declaration establishes the main civil, cultural, economic, political and social rights to which all persons are
entitled, without discrimination of any kind. Although a non-binding instrument per se, many of its princi-
ples constitute customary law and/or have been incorporated into treaties, thus gaining binding force.

Building upon the UDHR and incorporating its principles into legally binding instruments are two covenants
that, taken together with the Optional Protocols thereto and the UDHR constitute the International Bill of
Human Rights. These covenants are:

- The International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966)

- The International Covenant on Civil and Political Rights (ICCPR, 1966);

BOX 3 - Nature of the legal obligations under human rights instruments”

Progressive Obligations. The principal obligation incumbent upon States under international
human rights standards on economic, social and cultural rights is to achieve, progressively, the
full realization of these rights according to the maximum of available resources. It is the duty of
States to take deliberate, concrete and targeted steps, as “expeditiously and effectively as possi-
ble” towards fulfilling these rights. Such steps might include adopting legislation or administrative,
economic, financial, educational or social reforms, or establishing action programmes, appropriate
oversight bodies and judicial procedures.

Immediate Obligations include:

- The duty to “take steps”. The concept of progressive realization of rights does not justify
government inaction on the grounds that a state has not reached a certain level of economic
development. Conversely, taking steps to limit a right or taking retrogressive steps, for example by
massively reducing investment in education or health services, can only be justified by an analysis
of all the resources available to the state (including those available through international coopera-
tion) and of the full range of obligations it faces.

- The duty not to discriminate. The adoption of laws, policies or practices that have a direct or
indirect discriminatory impact on the ability of people to realize their rights amounts to a human
rights violation.

- The duty to prioritize the most vulnerable. States should actively reach out to marginalized
and excluded populations, who are the ones facing the greatest barriers to realizing their rights.
These people are the ones who should be given “first call” when allocating resources.

16/ ICESCR, Art 2.1
17 / Committee on Economic, Social and Cultural Rights, General Comment 3, The Nature of States Parties’ Obligations,
UN Doc. E/1991/283.
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Several additional instruments reinforce the protection of human rights relating to:
- Particular issues, such as torture or racial discrimination.
- Particular groups of persons who may face specific obstacles to the full and equal enjoyment of
their rights. These groups include women, children, migrants, and persons with disabilities.
- The protection of human rights is also reinforced in a number of regional human rights instru-
ments.

Box 4 outlines the nine international core human rights treaties. It should be noted that although none of
these instruments specifically address the right to water and sanitation, they do, nevertheless, cover a
range of issues that are closely related to it (see Part 2).

BOX 4 - The nine core human rights treaties

- International Covenant on Economic, Social and Cultural Rights (1966)

- International Covenant on Civil and Political Rights (1966)

- International Convention on the Elimination of All Forms of Racial Discrimination (1965)

- Convention on the Elimination of All Forms of Discrimination Against Women (1979)

- Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984)

- Convention on the Rights of the Child (1989)

- International Convention on the Protection of the Rights of All Migrants Workers and Members
of Their Families (1990)

- International Convention for the Protection of All Persons from Enforced Disappearance (2006)
- Convention on the Rights of Persons with Disabilities (2006)

Finally, the Vienna Declaration'® recognizes the interrelation, interdependency and the indivisibility of
human rights (See Box 5).

BOX 5 - The Vienna Declaration and Programme of Action on the indivisibility of
human rights

“All human rights are universal, indivisible and interdependent and interrelated. The international
community must treat human rights globally in a fair and equal manner, on the same footing, and
with the same emphasis. While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind, it is the duty of States, re-
gardless of their political, economic and cultural systems, to promote and protect all human rights
and fundamental freedoms”.

2.3. Monitoring the respect of international human rights law

There are several mechanisms entrusted with monitoring and encouraging State compliance with human
rights law at the international, regional and national levels. At the international level, the UN treaty moni-
toring bodies and the “Special Procedures”, created by the UN Human Rights Council, are of particular
importance.

18 / The Vienna Declaration and Programme of Action (VDPA) was adopted by consensus at the World Conference on
Human Rights on 25 June 1993.
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2.3.1. UN treaty-monitoring bodies
For each of the main human rights treaties, there is a corresponding committee, composed of indepen-
dent experts, responsible for monitoring state compliance with it. In general, the committees fulfil this role
in three ways:
- By examining reports submitted by States and issuing concluding observations that outline main
concerns and then providing recommendations to States;
- By issuing general comments that provide guidance on the interpretation of particular rights;
- By examining individual complaints of alleged violations of human rights, subject to the consent of the
State to do so.

(e
In our work, we can:

- Consult the treaty-monitoring bodies’ concluding observations on the country in which we are
working, in particular recommendations on improving the respect of human rights;

- Promote, monitor and support follow-up to recommendations, including by strengthening the
State’s capacity, through training and capacity building activities, to respect human rights;

- Provide information about protection concerns when a report submitted by a State report is
reviewed.

2.3.2. UN Human Rights Council’s “Special Procedures”
A network of independent human rights experts has been appointed by the UN Human Rights Council to
examine, monitor, advise and publicly report on particular human rights themes or country situations.

Thematic experts handle a range of specific issues some of which are related to the right to water and
sanitation. For instance the work of the Special Rapporteur on the right to food has examined the right
to water, as it relates to the right to food, and in 2001, the Commission on Human Rights'® extended the
mandate of the Special Rapporteur to cover the issue of drinking water, requesting him: “to pay attention
to the issue of drinking water, taking into account the interdependence of this issue and the right to food”®.
Also, the Special Rapporteur on the right to adequate housing has particularly looked at how privatization
of water resources has affected the right to adequate housing?'. More recently, the Human Rights Council
established a new mandate of Independent Expert on the issue of human rights obligations related to
access to safe drinking water and sanitation (see chapter 9).

Country specific experts address particularly serious human rights violations. Such cases almost ine-
vitably include large numbers of situations in which the fundamental right to water is denied. Countries
currently under the spotlight include the Myanmar, Somalia and Sudan (as of June 2008).

19/ The Human Rights Council was established in 2006 as the successor to the Human Rights Commission. Special pro-
cedures, which used to be governed by the Commission, now come under the auspices of the Council.

20 / Resolution 2001/25. See also the report of Jean Ziegler (E/CN.4/2003/54) submitted on 10 January 2003 to the Fifty-
ninth session of the Commission on Human Rights.

21 / Report of the Special Rapporteur on adequate housing as a component of the right to an adequate standard of living,
Miloon Kothari, Commission on Human Rights, Fifty-eighth session, 1 March 2001, UN Doc. E/CN.4/2002/59.
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= | In our work, we can:

- Consult “Special Procedures” reports that address the situation of human rights in the country in
which we are working. These reports provide valuable insights into the whole range of protection
issues and can assist in developing a protection strategy;

- Provide information to country and thematic experts who might then send a written communica-
tion to the State concerned, conduct a country mission and raise the issue directly with national
officials, make a public statement, and/or report on the issue to the UN Human Rights Council
and/or the UN General Assembly;

- Seek technical guidance and advice, as needed, from “Special Procedures” on issues falling
under their mandate, such as questions of national legislation;

- Suggest a “Special Procedures” country mission to examine and discuss the human rights situa-
tion with national authorities and other stakeholders;

- Distribute the recommendations (which might be directed not only to States but also to non-
State actors and UN agencies) to relevant stakeholders;

- Promote, monitor and support follow-up to the recommendations, including by strengthening
the State’s capacity through training and capacity building activities to respect human rights.

At the regional level, in Africa, the Americas and in Europe, there are also human rights monitoring mecha-
nisms that provide protection especially since rights can be enforced in regional human rights courts. At
the level of a country, national courts and human rights institutions have a crucial role to play in providing
a channel through which individuals can claim their rights. These institutions also work to ensure that do-
mestic legislation, policies and programmes respect and protect human rights.
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CHAPTER 3 - INTERNATIONAL HUMANITARIAN LAW

3.1. What is International Humanitarian Law?

International Humanitarian Law (IHL) can be defined as the principles and rules that limit the use of violence
in times of armed conflict and aim at protecting certain categories of persons and objects:

- Protect persons who are not, or who are no longer, directly engaged in hostilities, such as the woun-
ded, shipwrecked, prisoners of war and, more generally, civilians. The distinction between the civilian
population and combatants is fundamental to IHL. The civilian population shall not be the object of
attack; attacks shall be directed solely against military objectives.

- Limit the effects of violence in fighting to attain the objectives of the conflict and to regulate the
methods and means of warfare.

IHL applies in all situations of International armed conflicts and non-international armed conflicts.
Internal disturbances are not, however, taken into consideration by IHL (See Box 6). IHL is binding on all
parties to an armed conflict: States, their armed forces and non-States armed groups, whether these are
insurgent groups opposing the State or paramilitary groups supported by States.

BOX 6 - Categorization of different types of armed conflicts

- An International armed conflict means fighting between the armed forces of at least two States.
The Geneva Convention defines this type of conflict as “all cases of declared war or of any other
armed conflict which may arise between two or more of the High Contracting Parties, even if the
state of war is not recognized by one of them”.

- A non-International armed conflict means fighting on the territory of a State between the regular
armed forces and identifiable armed groups, or between armed groups fighting one another. (To
be considered a non-international armed conflict, fighting must reach a certain level of intensity
and extend over a certain period of time).

- Internal disturbances are characterized by a disruption of internal order resulting from acts of
violence, which nevertheless have not reached a scale representative of an armed conflict (riots,
struggles between factions or against the authorities, for example).

Because some human rights can be temporarily limited or suspended during armed conflict, the protec-
tion provided by IHL is particularly important (see chapter 4).

3.2. Key International Humanitarian Law instruments

The core instruments of International Humanitarian Law are the Four Geneva Conventions (1949) and their
two Additional Protocols (1977)%2. The Geneva Conventions contain “the most important rules limiting the
barbarity of war. They protect people who do not take part in fighting. .. and those who can no longer fight®.”

22 / Originally adopted in 1864, the Geneva Convention was updated in several areas in 1949 and two Additional Protocols
were added in 1977.
23/ The Geneva Conventions: The Core of International Humanitarian Law, ICRC, March 2004.
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One of the purposes of the Conventions is to prevent “grave breaches” during and in the aftermath of war
and provide enforcement mechanisms for violations that might have taken place. Whilst setting the limits for
armed combatants and also their rights to engage within these limitations, IHL also establishes the rights to
protection of civilians, as well as what protected objects and locations are to be protected. Many of the key
principles contained in these instruments also constitute customary international law, which means that they
are automatically binding in all situations of armed conflict and on all parties to a conflict?*.

TYPE OF CONFLICT DESCRIPTION IHL APPLICABLE
International armed conflict Armed conflict between two or - Customary law
more States - Four Geneva Conventions
- Additional Protocol One
Non-international armed Armed conflict between the State | - Customary law
conflict and one or several non-State - Article 3 common to all Geneva
actor, or between two or more Conventions

h actor:
such actors - Additional Protocol Two

The earlier Hague Regulation represents the second major source of law during conflict by focusing on
rules relating to the methods and means of warfare, whereas the Geneva Conventions are concerned with
the victims of warfare. In addition, several important treaties prohibit or regulate the use of certain wea-
pons, such as the Mine Ban Treaty and the Convention on Conventional Weapons and its Protocols.

3.3. Monitoring respect of International Humanitarian Law

Each party to a conflict has an obligation to respect and ensure respect for IHL by its armed forces and
any other persons or groups acting on its instructions, or under its direction or control. In particular, States
must:
- Provide instruction and training on IHL to the armed forces and the general public;
- Criminalize violations of the law and put in place adequate legal, administrative and disciplinary struc-
tures to prevent, monitor and investigate violations;
- Prosecute and punish or extradite those responsible for serious violations of law.

In addition, IHL obliges other (neutral) States to work to ensure that the parties in a given conflict respect
IHL. This can be accomplished through advocacy, capacity-building, support to humanitarian operations,
and prosecution or extradition of those responsible for violations of the law.

All States, regardless of whether or not they are parties to a given conflict, have a duty to prosecute and
punish in their own courts, or to extradite those responsible for serious violations of IHL, such as war
crimes and/or grave breaches of the law, regardless of where the crime took place or the nationality of
the perpetrator. Members of armed forces and groups can be held individually responsible for violations
of IHL, regardless of their rank and whether or not they were acting under orders. Military commanders

24 / Henckaerts (J-M.) and Doswald-Beck (L.) Customary International Humanitarian Law, Volume I: Rules, Cambridge
University Press and ICRC, 2005.
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can also be held responsible for either ordering or failing to take measures to prevent such violations from
taking place. Individual criminal responsibility has been further developed under international criminal law,
which is discussed below.

The ICRC is an independent and neutral organization mandated by States on the basis of IHL. Its

Statute aims to provide assistance and protection to victims of armed conflict and to promote and
monitor respect for IHL. For further information, see www.icrc.org
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CHAPTER 4 - RELATIONSHIP BETWEEN INTERNATIONAL
HUMANITARIAN LAW AND HUMAN RIGHTS LAW

4.1. Complementarity between IHL and HRL

International Humanitarian Law and human rights law are based on similar principles: to protect life, health
and human dignity. However, the manner in which they seek to ensure such protection differs significantly.
Thus, when conflict arises, questions emerge regarding the applicability of existing treaties and internatio-
nal agreements, especially regarding human rights. During armed conflict, most human rights obligations
of States continue, as do the obligations of States under International Humanitarian Law as lex specialis.
IHL articulates the special rights that exist in conflict, and can be expressed as extensions (in detail) of core
rights laid down in human rights treaties.

4.2, Derogations to the application of human rights

During wartime or public emergency the enjoyment of certain human rights may be restricted. Indeed,
whether the duty of the State to respect, fulfil and protect human rights applies at all times or not, under
certain narrowly defined circumstances, such as during a declared state of emergency, the State may
temporarily suspend or derogate from one or other human right. Such derogations are exceptional measu-
res that are regulated under human rights law. Indeed, Article 4 of the International Covenant on Civil and
Political Rights allows States to take measures temporarily suspending some of their obligations under
the Covenant “in time of public emergency which threatens the life of the nation” , but only “to the extent
strictly required by the exigencies of the situation” . Such a situation is defined as something that threatens
the political independence or territorial integrity of the State, or the physical safety of its population. Internal
disturbances, war and natural disasters can be said to be examples of such public emergencies whereby
a State may suspend human rights for a limited duration because normal measures are inadequate to
address its concerns.

4.3. Some human rights can never be suspended

Despite the possibility of derogating from certain obligations under the ICCPR, Article 4 also specifies that
certain rights may never be suspended?®. Interestingly, there is no provision in the Covenant on Economic,
Social and Cultural Rights that allows for derogation. Therefore, economic, social and cultural rights are
applicable also during emergency situations. A State must at least ensure access to rights essential to
survival, such as food and water, basic shelter, medical services and sanitation and request international
assistance when its resources are insufficient. In addition, derogations do not allow suspension of obli-
gations laid down by International Humanitarian Law. Moreover, Article 3 common to the four Geneva
Conventions provides that in times of armed conflict, persons protected by the conventions should “in all
circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or
faith, sex, birth or wealth, or any other similar criteria” .

25 / Article 4.2 of the ICCPR lists the rights that States may not suspend even during an emergency: Right to life; Right to
freedom of thought, conscience and religion; Prohibition of genocide; Prohibition of torture or cruel, inhuman or degrading
treatment or punishment; Prohibition of slavery; The right to due process of law; The prohibition of punishment for any act
that was not a crime when act was committed
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In our work:

As we can see from what has been considered above, most human rights apply equally in times
of peace and war. Whilst a State may temporarily suspend the fulfilment of certain rights during
war or other public emergencies it can only do so to a limited extent and subject to strict condi-
tions (crucially, States are obliged to protect the rights of all civilians in areas under their effective
control - citizens, those crossing into their areas of control, and those in occupied areas). National
authorities should respect human rights at all times. Thus, where rights have been lawfully
suspended we can continue to monitor and advocate for respect of those rights which
cannot.
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CHAPTER 3 - INTERNATIONAL CRIMINAL LAW

National authorities have an obligation to criminalize violations of international human rights and huma-
nitarian law in national legislation and to prosecute and punish those responsible before national courts
and tribunals.

The statute of the International Criminal Court (ICC)?, the so-called “Rome Statute”, defines a number of
crimes that are considered to be of international concern and which can be investigated and prosecuted
by the court, provided that the court has jurisdiction over these acts. These are included in Box 7.

BOX 7 - Crimes under the Rome Statute

Crimes Defined as acts committed as part of widespread or systematic attack directed
against huma- against a civilian population, whether in times of war or peace, including murder,
nity extermination, enslavement, deportation or forcible transfer of population, ar-

bitrary imprisonment or other severe deprivation of liberty, rape and sexual violen-
ce, persecution, enforced disappearance, and other inhuman acts intentionally
causing great suffering or serious injury to body or to mental or physical health.

Genocide Defined as acts committed with intent to destroy, in whole or in part, a national,
ethnic, racial or religious group.

War crimes Serious violations of IHL include:
- Grave breaches of the Geneva Conventions of 12 August 1949;
- Other serious violations of the laws and customs applicable in international armed
conflict, within the established framework of international law;
- In the case of an armed conflict not of an international character, serious viola-
tions of Article 3 common to the four Geneva Conventions of 12 August 1949;
and/or
- Other serious violations of the laws and customs applicable in armed conflicts not
of an international character, within the established framework of international law.

Nowadays, the ICC provides perhaps the best hope yet for a uniform system of international accountabi-
lity. International criminal law is complementary to national law in the sense that international courts, such
as the ICC, generally only exercise jurisdiction when national courts have proved unwilling or unable to

26/ The “Rome Statute” was adopted in Rome, Italy on 17 July 1998 by the United Nations Diplomatic Conference of Pleni-
potentiaries on the Establishment of an International Criminal Court. The Rome Statute is an international treaty, binding only
on those States which formally express their consent to be bound by its provisions. These States then become “Parties”
to the Statute. In accordance with its terms, the Statute entered into force on 1 July 2002, once 60 States had become
Parties. Thus, anyone who commits any of the crimes under the Statute after this date is liable for prosecution by the Court.
Today, 105 States have become Parties to the Statute. The States Parties meet in the Assembly of States Parties which is
the management oversight and legislative body of the Court. The ICC was established not as an organ of the United Nations
but as an independent organization with an independent budget. For more details on the ICC, refer to the following website
www.icc-cpi.int.




prosecute and punish the crimes in question?. To date (as of June 2008), the ICC has opened investiga-
tions into four situations: Northern Uganda, the Democratic Republic of Congo, Central African Republic
and Darfur.
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27/ In the past, the international community has also established a number of ad hoc criminal tribunals, whose decisions may
be drawn upon to interpret facets of international criminal law. These tribunals include the International Criminal Court for the
Former Yugoslavia and the International Criminal Tribunal for Rwanda, which were established by the UN Security Council
and use foreign judges. The UN has also supported the creation of hybrid tribunals such as the Special Court for Sierra
Leone and the Extraordinary Chambers in the courts of Cambodia, which have both foreign and domestic judges [0] .
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CHAPTER 6 - THE HUMAN RIGHT TO WATER AS DEFINED BY GENERAL
COMMENT 13

The purpose of this section is to clarify the definition of the right to water contained in General Com-
ment 15. Each main section of GC 15 is explained and the obligations of States parties, as well as the
responsibilities of other actors in relation to this right, are spelled out.

6.1. Key message

In 2002, the UN Committee for Economic, Social and Cultural Rights adopted General Comment 15,
which asserts that: “The human right to water is indispensable for leading a healthy life in human
dignity. It is a pre-requisite to the realization of all other human rights.” Access to water was
henceforth no longer seen merely as a need, or as an isolated aspect of human life, but as a fundamental
right and a prerequisite to the achievement of all other fundamental human rights explicitly recognized by
the international community. General Comment 15 is currently the most precise framework defi-
ning the human right to water, giving a detailed description of this right and spelling out responsibilities
and duties incumbent upon the different actors concerned. It also goes some way to defining a number of
elements within the framework of the human right to water and sanitation in emergency situations.

6.2. What is General Comment 15?

General Comment is a tool that serves to illustrate the normative content of the International Covenant on
Economic, Social and Cultural Rights. Thus, it makes a number of recommendations intended to assist
States parties to put the right to water into practice by virtue of two articles contained in the ICESCR: Arti-
cle 11 on the “right to an adequate standard of living” and Article 12 on the “right to the highest attainable
standard of mental and physical health” both of which refer implicitly to the right to water.

General Comment 15 is important because it defines the right to water and sanitation in detail and provides
guidance on how to realize this right. Although it does not have legally binding force and is not endorsed
by the political bodies of the United Nations, the Experts charged with overseeing the implementation of
the Covenant consider it to be an authoritative interpretation.

BOX 8 - What is a General Comment?

Each of the six United Nations human rights treaty-monitoring bodies, including the Committee
on Economic, Social and Cultural Rights, periodically publishes documents known as General
Comments, which provide guidelines for States parties on how to interpret certain aspects of the
human rights treaty of concern to the particular committee and spell out the content of Covenant
rights. These documents may also outline potential violations of those rights and offer advice to
States parties on how best to comply with their obligations under the treaties. General Comments
are instruments of interpretation and have no legal force in themselves.
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6.3. Definition of the human right to water

General Comment 15 defines the right to water as the right for everyone to have “sufficient, safe, accep-
table, physically accessible and affordable water for personal and domestic use.” In so doing, GC 15 ad-
vocates a human-centred approach, focussing on the satisfaction of needs and basic human rights, thus
requiring the 157 States Parties to the ICESCR to implement the right to water.

The right to water is recognized as being a prerequisite for the realization of other human rights?, and
especially the right to life and human dignity. In addition, General Comment 15 states that the right to water
is linked to other human rights such as the right to food, the right to cultural life, and the right to health.
Consequently, the right to water is a fundamental requirement to allowing human beings to live in dignity.
Finally, the right to water only rules on water for personal and domestic use. It thus concerns only a small
proportion of water used. General Comment 15 determines the amount of water that is adequate by sta-
ting that: “An adequate amount of safe water is necessary to prevent death from dehydration, to reduce
the risk of water related disease and to provide for consumption, cooking, personal and domestic hygienic
requirements®” (See Table 1 for more details).

6.4. Key components of the right to water

The right to water is defined by means of 3 key parameters: sufficient and continuous supply of water
understood as availability; safe and acceptable water understood as quality; physically accessible and
affordable water understood as accessibility. These components are detailed in Table 1.

Table 1 - Key components of the human right to water

PARAMETERS WORDING

Availability*® According to GC 15, everyone has the right to a water supply that is sufficient
and continuous for personal and domestic use. The Comment states that the
quantity of water available for each person should correspond to World Health
Organization (WHO) guidelines, which specify a minimum level of 20 litres of wa-
ter per person per day (but acknowledge that additional amounts may be nee-
ded for some individuals or groups, due to health, climate or work conditions).

Quality®! According to GC 15, water must be clean, free from micro-organisms and
chemical substances and therefore safe for domestic and personal consump-
tion. Furthermore, the concept of acceptability is also important since it sti-
pulates that water must have an acceptable colour, odour and taste for each
personal or domestic use. WHO standards are again the benchmark in terms
of water quality. Sphere standards (2004) also provide valuable indicators about
water quality in emergency situations

28/ GC 15, paragraphs 1, 3 and 6

29/ GC 15, paragraph 2

30/ GC 15, paragraph 12 a) footnotes not quoted
31/ GC 15, paragraph 12 b)
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- Part 2 - Definition of the right to water and sanitation in emergency situations

Accessibility*? The Comment stipulates that water and water facilities and services must be
accessible to everyone, without discrimination, within the jurisdiction of the Sta-
te Party. Two parameters define accessibility: those of a physical and those of
an economic nature.

a) Water sources must be available within safe physical reach for everyone,
without discrimination. Water sources must be available in the vicinity of each
household, workplace and educational institution and respect traditions, cultu-
re, privacy and gender requirements of populations concerned.

b) Whilst GC 15 does not fix a price for water it stresses the principles of equity
and financial accessibility, or affordability: everyone, even the poorest, should
be able to have access to water and sanitation.

As outlined in GC 15, the following aspects are also important components of the human right to water.

Table 2 - Additional components

Non- discrimination®* = Access to water and water facilities and services should be realized, in law
and in fact, without discrimination on any of the prohibited grounds — race,
colour, sex, language, religion, political or other opinion, national or social ori-
gin, property, birth or other status; and equally. In ensuring the right to water
and sanitation, priority attention should be given to marginalized groups or
groups that have traditionally experienced discrimination

Access to information = GC 15 defines the right to water as a right that includes “the right to seek,
and participation®* receive and impart information concerning water issues”.

Accountability®® According to GC 15, any persons or groups denied of their right to water
should have access to effective judicial or other appropriate remedies, for
example, national ombudsmen or human rights commissions.

32/ GC 15, paragraph 12 c)

33/ GC 15, paragraphs 12, 13, 16
34/ GC 15, paragraphs 12, 48
35/ GC 15, paragraph 38
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Case Study 1 - Violence perpetrated against the civilian population of Mozambique

Whilst Mozambique’s civil war ended with the signing of a peace accord in October 1992, it left an
estimated 2 million landmines strewn across its countryside. Human Rights Watch®¢ accused the
Mozambican Government, the former Renamo armed opposition movement®” and foreign forces
of laying the mines. Landmines had been planted in Mozambique for more than a quarter of a cen-
tury. During 16 years of civil war, and throughout a decade of national liberation conflict against the
Portuguese before that (1964-74) led by the Front for the Liberation of Mozambique (Frelimo)3,
mines were laid not only by government troops and Renamo rebels, but also by soldiers from
Rhodesia, South Africa and Tanzania who came to the assistance of the warring parties.

During that latter conflict, it appears that mines were used deliberately to terrorize civilian
communities and to deny them access to fields, water and fishing. Minefields have been
located in all provinces and the HALO Trust’s 1994 survey found that mines had been used
for defensive and offensive reasons, principally around areas of strategic importance
such as military headquarters, towns and villages, sources of water and power, pylon lines
and dams®. As a result, Simon Baynham states that “Drawing water from wells and rivers
has become a daily struggle for survival where water points have been surrounded by
mines*®”.

According to General Comment 15 of the UN Committee on Economic, Social and Cultural Ri-
ghts, “Water, and adequate water facilities and services, must be within safe physical
reach for all sections of the population” and, in the same way “Physical security should
not be threatened during access to water facilities and services*'”. In the situation men-
tioned above, physical accessibility, which is one of the key components of the right to water, was
particularly threatened.

6.5. Obligations of States parties

General Comment 15 emphasizes the obligations and duties of States parties and their key role in imple-
menting the right to water. Constraints due to limited available resources are taken into account and States
are not obliged to implement their policies immediately, but can set them in place progressively (however,
they must act on and respect the principles of non-discrimination). As with all treaties, and just as for any
other human rights, States parties must comply with three basic principles when implementing the right to
water: respect, protect and fulfil*> (See Table 3).

36 Landmines in Mozambique, Human Rights Watch Report, 1994

37/1n 1977, the guerrilla armed resistance, the Mozambique National Resistance (Renamo), was created by the Rhodesian
Central Intelligence Office in response to Mozambique’s support for Zimbabwean nationalist guerrillas. Rhodesian military
began training Renamo combatants in landmine use for route denial and ambush by mining major roads, supply routes and
rural tracks

38/ In 1964, the Front for the Liberation of Mozambique (Frelimo) began an armed struggle for independence from Portu-
guese colonial rule and began to use anti-vehicle mines

39/ As well as on roads, tracks and paths and alongside bridges and railway lines

40/ Baynham (S.) Eternal Sentinels: “The Legacy of Landmines in Africa”. In: African Defence Review, Issue No 18, 1994
41/ GC 15, paragraph 12 ¢)

42/ For more details about the obligations incumbent on States, please refer to the “Manual on the Right to Water and
Sanitation” (2007) produced by COHRE, which is available on line at the following address: http://www.cohre.org/store/
attachments/RWP-Manual-water.pdf
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Table 3 - Obligations of States parties

OBLIGATIONS WORDING

Respect® States parties must not interfere directly or indirectly with the enjoyment of the
right to water and must not engage in any practice or activity that denies or
limits access to water, for instance by developing water-polluting industries.

Crisis situations are also covered by GC 15, which stipulates that in the event of
armed conflict, emergency situations and natural disasters, States parties are
bound under International Humanitarian Law.

Protect* States parties should adopt all necessary legislative and other measures that
will prevent third parties (corporations and individuals) from interfering in any
way with the enjoyment of the right to water. This obligation can include regu-
lating and monitoring private water and sanitation providers in order to ensure
equitable access.

Fulfil* States parties must fully apply the right to water. In other words, facilitate (take
positive measures to assist individuals and communities to enjoy the right to
water), promote (disseminate information about the right to water), and ensure
the application of this right. To comply with all of the above, States parties must
set appropriate legislative measures* and a national plan of action*” in place
that respect the principles of non-discrimination and participation by taking into
account the needs of the most vulnerable populations and choosing the most
appropriate management methods to implement the right to water. States par-
ties must identify clear indicators* to help them monitor the implementation of
water and sanitation rights and create and/or incorporate legislative bodies to
provide access to effective judicial remedies and promote the activities of all
those defending human rights.

Moreover, GC 15 interprets a responsibility on developed and high-income
countries to help the developing world deliver the right to water to their popu-
lations.

GC 15 emphasizes that States Parties must take steps to prevent their own
citizens and companies from violating the right to water of individuals and com-
munities in other countries®.

In conclusion, GC 15 sets out 9 core obligations (the minimum essential levels of the right to water)
that States parties must respect to ensure satisfaction of this right>°. They cannot be derogated and have
immediate effect. These core obligations are contained in Table 4.

43/ GC 15, paragraphs 21 and 22
44/ GC 15, paragraphs 23 and 24
45/ GC 15, paragraphs 25 to 29
46/ GC 15, paragraphs 45 and 46
47/ GC 15, paragraphs 47 and 48
48/ GC 15, paragraphs 53 and 54
49/ GC 15, paragraph33

50/ GC 15, paragraph37
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Table 4 - Core obligations of States Parties

AT THE NATIONAL LEVEL

a) Adopt and implement a national water strategy and plan of action addressing the whole population;
the strategy and plan of action should be devised, and periodically reviewed, on the basis of a par-
ticipatory and transparent process; it should include methods, such as right to water indicators and
benchmarks by which progress can be closely monitored;

b) Monitor the extent of the realization, or the non-realization, of the right to water;

c) Adopt relatively low-cost targeted water programmes to protect vulnerable and marginalized
groups.

AT THE COMMUNITY LEVEL

d) Ensure the right of access to water and water facilities and services on a non-discriminatory basis,
especially for disadvantaged or marginalized groups;

e) Ensure physical access to water facilities or services that provide sufficient, safe and regular water;
that have a sufficient number of water outlets to avoid prohibitive waiting times; and that are at a reaso-
nable distance from the household;

f) Ensure equitable distribution of all available water facilities and services.

AT THE INDIVIDUAL LEVEL

g) Ensure access to the minimum essential amount of water that is sufficient and safe for personal and
domestic uses to prevent disease;

h) Ensure personal security is not threatened when having to physically access to water;

i) Take measures to prevent, treat and control diseases linked to water, in particular ensuring access to
adequate sanitation.

Source: M. Woodhouse. Realizing the Right to Water, In: Waterlines, Vol. 23, n°1, July 2004, pp. 22-23

6.6. Failure to meet obligations

States parties who breach any of the above-mentioned nine core obligations will be in violation of the law®'.
Nevertheless, it is important to distinguish between the inability of a States party to comply with its obligations
governing the right to water (violation by omission) and unwilingness (violation by commission)®2. A violation
only occurs either when a state has omitted to act to overcome deprivation or, alternatively, when it has actively
impeded, or allowed others to impede, the realization of a right. There can be violations of duties to respect,
protect or fulfil rights. However, where denial of economic, social and cultural rights is the result of inability
(where there are genuine resource constraints, or circumstances beyond the control or outside the knowledge

51/ GC 15, paragraph 40
52/ GC 15, paragraphs 41, 42 and 43
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of the state), a State cannot be said to have violated its international obligations. Violations of obligations are
the result of unwilingness, negligence or discrimination. In this respect, Paragraph 44 of General Comment
15 specifies a number of situations in which the right to water may be deemed to have been violated. (See
Box 9).

There are no possible derogations to these core obligations and States must:

- Understand that armed conflict is no pretext. Whilst the realization of economic, social and cultural
rights may present a greater challenge during armed conflict, the ICESR makes no provision for derogation
from obligations.

- Remember that insufficient resources are no excuse to justify violation of economic, social and cultural
rights. If a State is relying on the pretext of insufficient resources to excuse its failure to meet minimum core
obligations then it has to demonstrate that every effort has been made to use all resources at its disposal.
States are also required to seek international cooperation and assistance if they are unable to meet their
obligations, or if their own resources are insufficient to allow them to do so. This implies some correspon-
ding obligation on other states that are in a position to provide international cooperation and assistance
to states seeking it.

BOX 9 - Violations of the right to waters

While it is not possible to draw up a complete list of violations in advance, some typical examples
relating to the levels of obligations, emanating from the Committee’s work, can be identified:

(a) Violations of the obligation to respect follow from a State party’s interference with the right to
water. This includes, inter alia: (i) arbitrary or unjustified disconnection or exclusion from water ser-
vices or facilities; (i) discriminatory or unaffordable increases in the price of water; and (i) pollution
and diminution of water resources affecting human health;

(b) Violations of the obligation to protect follow from the failure of a State to take all necessary
measures to safeguard persons within their jurisdiction from infringements of the right to water by
third parties. This includes, inter alia: (i) failure to enact or enforce laws to prevent the contamina-
tion and inequitable extraction of water; (i) failure to effectively regulate and control water services
providers; (iii) failure to protect water distribution systems (e.g., piped networks and wells) from
interference, damage and destruction; and

(c) Violations of the obligation to fulfil occur through the failure of States parties to take all ne-
cessary steps to ensure the realization of the right to water. Examples include, inter alia: (i) failure
to adopt or implement a national water policy designed to ensure the right to water for all; (i)
insufficient expenditure or misallocation of public resources which results in the non-enjoyment
of the right to water by individuals or groups, particularly the vulnerable or marginalized; (iii) failure
to monitor the realization of the right to water at the national level, for example by identifying
right-to-water indicators and benchmarks; (iv) failure to take measures to reduce the inequitable
distribution of water facilities and services; (v) failure to adopt mechanisms for emergency relief;
(vi) failure to ensure that the minimum essential level of the right is enjoyed by everyone (vii) failure
of a State to take into account its international legal obligations regarding the right to water when
entering into agreements with other States or with international organizations.

53/ GC 15, paragraph 44
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6.7. Responsibilities of actors other than States

Actors other than States parties also have obligations and responsibilities. General Comment 15 urges UN
agencies and international organizations such as the World Trade Organization (WTO) to cooperate and
make their competence and expertise available to Member States to assist them to put the right to water
into practice. Moreover, General Comment 15 evokes the key role incumbent on NGOs and internatio-
nal institutions in times of emergency and the priority that must be given to the poorest communities
(See Box 10). GC 15 appeals to NGOs and international organizations to place their technical expertise at
the service of States convinced that a very visible presence in the field that is also reflected in their policy
strategies could have a positive impact on the emergence of an effective right to water, as GC 15 would
seem to indicate in several instances.

General Comment 15 summarizes the obligations of actors other than States parties as follows:

- Cooperate effectively with States parties in all matters related to the implementation of the right to
water;

- Incorporate human rights law and principles into both policy and action; for example, the right to
water should be integrated into lending policies, structural adjustment programmes and development
projects;

- Give priority to the most vulnerable or marginalized population groups in the provision of aid and the
distribution and management of water and water facilities.

BOX 10 - Paragraph 60 of GC 15 - Assistance to populations in emergency situations

United Nations agencies and other international organizations concerned with water, such as
WHO, FAO, UNICEF, UNEP, UN-Habitat, ILO, UNDP, the International Fund for Agricultural Deve-
lopment (IFAD), as well as international organizations concerned with trade and commerce such
as the World Trade Organization (WTO), should cooperate effectively with States parties, building
on their respective expertise in all matters related to the implementation of the human right to
water at the national level. International financial institutions, notably the International Monetary
Fund and the World Bank, should take the human right to water into account in their lending
policies, credit agreements, structural adjustment programmes and other development projects
in order to promote the enjoyment of the human right to water (see General Comment 2, 1990).
When examining the reports of States parties and their ability to meet the obligations to realize
the human right to water the Committee will consider the effects of the assistance provided by all
other actors. The incorporation of human rights laws and principles into their programmes and
policies by international organizations will greatly facilitate implementation of the human right to
water The role of the International Federation of the Red Cross and Red Crescent Societies, the
International Committee of the Red Cross, the Office of the United Nations High Commissioner for
Refugees (UNHCR), WHO and UNICEF, as well as NGOs and other associations, is of particular
importance in relation to disaster relief and humanitarian assistance in times of emergency. Priority
in the provision of aid, distribution and management of water and water facilities should be given
to the most vulnerable or marginalized groups of the population.
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Finally, GC 15 calls upon States parties, NGOs and international organizations, including the Red Cross

Movement, to apply the right to water.

6.8. What does General Comment 15 say about emergency situations?

- Part 2 - Definition of the right to water and sanitation in emergency situations

Obligation to respect
(States)

GC 15 includes a reference

to the obligation incumbent

on States parties to comply

with articles contained in the
ICESCR, under IHL. This

Para. 22 - “The Committee notes that during armed conflicts, emer-
gency situations and natural disasters, the right to water embraces
those obligations by which States parties are bound under International
Humanitarian Law. This includes protection of objects indispensable for
survival of the civilian population, including drinking water installations
and supplies and irrigation works, protection of the natural environment
against widespread, long-term and severe damage and ensuring that

General Comment 15 also focuses on emergency situations and identifies a number of factors that define
which populations are particularly vulnerable in such situations, as well as the responsibilities of Member
States and other key actors in this respect. These elements are of particular importance for humanitarian

appears to be a confirmation civilians, internees and prisoners have access to adequate water”.
of the existing provision in

aid agencies and are described in Table 5.

Table 5 - GC 15 and emergency situations

Duties and obligations of

actors during emergencies

Protection of vulnerable
groups affected in emer-
gency situations (States)

GC 15 pays special attention
to vulnerable groups, such
as women, children, refu-
gees, asylum seekers, IDPs
and returnees.

Para.16 - “States parties should give special attention to those individuals
and groups who have traditionally faced difficulties in exercising this right
(...). In particular, (...) (f) Refugees, asylum-seekers, internally displaced
persons and returnees have access to adequate water whether they
stay in camps or in urban and rural areas. Refugees and asylum-seekers
should be granted the right to water on the same conditions as granted
to nationals, (g) Prisoners and detainees are provided with sufficient
and safe water for their daily individual requirements, taking note of the
requirements of International Humanitarian Law and the United Nations
Standard Minimum Rules for the Treatment of Prisoners; (h) (...) victims
of natural disasters, persons living in disaster-prone areas {...).

IHL for fresh water, prisoners
of war, and civilians suffering
the effects of warfare..

Obligation to fulfil (States)

GC 15 refers to emergency
situations, especially under
the obligation to fulfil which
appeals to each State

to adopt mechanisms to
respond to emergency
situations and to focus on
mechanisms aimed at the
anticipation of emergencies
and contingency planning.

Para. 28 - “States parties should adopt comprehensive and integra-
ted strategies and programmes to ensure that there is sufficient and
safe water for present and future generations. Such strategies and pro-
grammes may include: (...) (h) response mechanisms for emergency
situations”.

Obligation to respect
(States)

In direct reference to IHL,
GC 15 states that it is pro-
hibited to attack, destroy or
limit the access to water as
a punitive measure.

Para. 21 - “The obligation to respect requires that States parties refrain
from interfering directly or indirectly with the enjoyment of the right to
water. The obligation includes, i.e., (...) limiting access to, or des-
troying, water services and infrastructure as a punitive measure,
for example, during armed conflicts in violation of International
Humanitarian Law”.

International obligations

According to GC 15, in di-
saster relief and emergency
relief, including that provided
to refugees and displaced
people, priority should be gi-
ven to rights under ICESCR,
such as the provision of
adequate water.

Para. 34 - “(...) In disaster relief and emergency assistance, including
assistance to refugees and displaced persons, priority should be given
to Covenant rights, including the provision of adequate water. Interna-
tional assistance should be provided in a manner that is consistent with
the Covenant and other human rights standards, and sustainable and
culturally appropriate. The economically developed States parties have
a special responsibility and interest to assist the poorer developing Sta-
tes in this regard”.
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Responsibility of other
actors than States

Paragraph 60 refers to emergency situations reaffirming the central role
that humanitarian aid agencies, the Red Cross and Red Crescent Mo-
vement and international organizations are playing. However, the obliga-
tions of these actors are not precisely described. (See Box 10)

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS
J)




- Part 2 - Definition of the right to water and sanitation in emergency situations

Bearing these points in mind, in our work we should:
- Ensure that special attention is paid to vulnerable groups, especially in emergency situations;

- Carry out activities that contribute to the recognition, understanding and respect of International

Humanitarian Law;

- Ensure that a disaster response strategy addressing water and sanitation needs is in place in the

countries in which we work;
- Provide technical support to States in setting up disaster response strategies;

- Contribute to a better definition of obligations of actors other than States in respect of the human

right to water in situations of emergency.
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CHAPTER 7- RECOGNITION IN SOME HUMAN RIGHTS INSTRUMENTS
TARGETED AT SPECIFIC GROUPS: FOCUS ON WOMEN AND CHILDREN

This section illustrates that the right to water and sanitation is explicitly recognized in a number of
international human rights treaties pertaining to women, children and the disabled.

Three international and one regional human rights instruments refer to water and sanitation. These treaties
pertain to specific groups, such as women, children and disabled persons, who are traditionally identified
as vulnerable groups, especially in emergency situations. Humanitarian aid agencies pay particular atten-
tion to these population groups. Similarly, the Sphere Standards state that women and children are one of
the groups most frequently at risk in emergencies. According to UNFPA, the impact of armed conflict or
natural disasters on women and children is devastating. Women and children account for more than 75
per cent of refugees and displaced persons at risk from war, famine, persecution and natural disaster. So,
it is particularly important to bear in mind that the right to water and sanitation is specifically recognized by
means of these international instruments of public law.

Table 6 - Prior recognition of the human right to water and sanitation in human rights
focussing on women and children

Women The first human rights treaty to explicitly mention the right to water and sanitation was the
Convention for the Elimination of all Forms of Discrimination Against Women (1979, CEDAW),
which has currently been ratified by 185 States. CEDAW obliges States parties to eliminate
discrimination against women, particularly in rural areas to ensure that women “enjoy ade-
quate living conditions, particularly in relation to housing, sanitation, electricity and water
supply (...)”. The explicit recognition of the right to water and sanitation may be viewed as
a testament to the burden traditionally placed on women of collecting water (mainly in deve-
loping countries), especially in emergencies. This treaty gives the first legal basis of the right
to water and sanitation.

Children  Two human rights instruments, both international and regional, and both referring to the rights
of the child make clear reference to the right to water and sanitation. At the international level,
the Convention on the Rights of Child (1989, CRC) refers to the right to water and sanitation
of children in recognizing their right to enjoy the highest attainable standard of health. Article
24 (2) entitles States parties to take appropriate measures to “combat disease and malnu-
trition (...) through the provision of adequate nutritious foods and clean drinking water (...)".
The focus is on children’s health and the quality of water necessary to attain this highest attai-
nable standard of health. It should be noted that this Convention is the mostly widely ratified
international human rights treaty®*. Moreover, the CRC recognizes the right of all children to
an adequate standard of living. The UN expert body monitoring the CRC has clarified that
this entitlement includes access to clean drinking water and latrines®. At the regional level,
the African Charter on the Rights and Welfare of the Child (AfCRC, 1990) contains explicit
references to water and sanitation (See Annex 3).

54/ Only Somalia and the United States have not ratified this Covenant
55/ Sanitation: A Human Rights Imperative. COHRE, SDC, UN-Habitat, WaterAid. May 2008
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Disabled | The last human rights treaty to explicitly mention the right to water is the International Conven-

Persons  tion on the Rights of Persons with Disabilities (2006) which states in its Article 28 that: “2.
States Parties recognize the right of persons with disabilities to social protection and to the
enjoyment of that right without discrimination on the basis of disability, and shall take appro-
priate steps to safeguard and promote the realization of this right, including measures: a) To
ensure equal access by persons with disabilities to clean water services, and to
ensure access to appropriate and affordable services, devices and other assistance
for disability-related needs (...)”

The human rights obligations connected to safe drinking water and sanitation are explicit in these three
human rights instruments ratified by a very great number of States. Nevertheless, for them, a reference to
the right to access to water in these two texts does not make this a universal right. In reality, States gene-
rally do not consider that because a right has been conferred on a particular group (in this case, women
or children) it can be understood to be an integral part of universal human rights. Moreover, there is still a
lack of explicit definition as to the obligations of the State to realize this right.
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CHAPTER 8 - HUMAN RIGHTS OBLIGATIONS
RELATED TO SANITATION

This section illustrates that the right to sanitation is explicitly recognized in a number of human rights
instruments.

8.1. Recognition under Human rights instruments

Access to sanitation is integrally linked to the right to water. Sanitation also raises key concerns about di-
gnity, non-discrimination, physical security, health and other fundamental human rights. Some international
human rights treaties implicitly, or explicitly, recognize the right to sanitation (See Box 11).

BOX 11 - The right to sanitation in international human rights law

ICESCR, Implicit “The State Parties to the present Covenant recognize the right of everyone

Article 11 recognition to an adequate standard of living for himself and his family, including ade-
quate food, clothing and housing and to the continuous improvement of
living conditions. The States Parties will take appropriate steps to ensure the
realization of this right, recognizing to this effect the essential importance of
international cooperation based on free consent”.

CEDAW, Explicit States parties shall guarantee to women, “the right to enjoy adequate living
Article 14 recognition conditions, particularly in relation to housing, sanitation, electricity and wa-
ter supply, transport and communication”.

CRC, Explicit States parties shall ensure that all segments of society, “are informed, have
Article 24  recognition access to education and are supported in the use of basic knowledge of ...
hygiene and environmental sanitation”.

General Comment 15 presents access to sanitation as an essential component of the right to water and
declares that States are required to ensure that everyone has access to adequate sanitation which is not
only fundamental for human dignity and privacy, but also for protecting water quality®®. However, the Ge-
neral Comment provides less guidance on how to interpret the right to sanitation.

At its fifty-sixth session in 2005, the Sub-Commission on the Promotion and Protection of Human Rights
requested Special Rapporteur Mr. El Hadji Guissé to prepare draft guidelines for the realization of the right
to drinking water and sanitation®’. This document offers further guidance on the conceptual content of the

56/ Indeed, GC 15 states in its paragraph 29 that: “Ensuring that everyone has access to adequate sanitation is not only
fundamental for human dignity and privacy, but is one of the principal mechanisms for protecting the quality of drinking water
supplies and resources. In accordance with the rights to health and adequate housing (see General Comments No. 4 (1991)
and 14 (2000)) States parties have an obligation to progressively extend safe sanitation services, particularly to rural and
deprived urban areas, taking into account the needs of women and children.”

57/ UN Doc. E/CN.4/Sub.2/2005/25, Sub-Commission for the Promotion and Protection of Human Rights. Realization of
the Right to Drinking Water and Sanitation, Report of the Special Rapporteur, El Hadj Guissé, July 2005

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS



- Part 2 - Definition of the right to water and sanitation in emergency situations

right to sanitation, asserting that everyone has a right to have access to adequate and safe sanitation that
is conducive to the protection of public health and the environment®®. According to this document, States
have specific obligations to ensure universal and non-discriminatory access to sanitation and sanitation
facilities that are physically accessible, affordable, of a sufficient and culturally acceptable quality and in a
location where physical security can be guaranteed®. In particular, States should ensure that no popula-
tion group is excluded and that services are delivered in an equal and non-discriminatory manner consis-
tent with the principles inherent in human rights. States should give priority to anyone without basic access
and the most vulnerable groups, ensuring that everyone can afford sanitation and that no one is deprived
of the minimum access to basic sanitation services. The draft guidelines do not dictate a particular form of
service delivery or pricing policy, but focus on the actual impact that any given water management scheme
can have on the enjoyment of human rights. Similar procedural protective measures consistent with those
outlined in General Comment 15 should be provided in respect of the right to sanitation, including access
solutions, information availability and participation in decision-making. Although the Sub-Commission gui-
delines are not legally binding, they are valuable in contributing to understanding the right to sanitation and
how it is linked to the right to water.

This right now merits better definition, not only in normative terms, but also in terms of the duties and
responsibilities incumbent upon the different actors involved, and notably States.

8.2. Impetus given by the International Year of Sanitation (IYS)

On 20 December 2006 the United Nations General Assembly declared 2008 the International Year of Sani-
tation (IYS). The overall aim of the Year, officially launched on 21 November 2007, was to create a favourable
context for policy-makers and governments to commit greater resources to sanitation for the poor and vul-
nerable, stressing the concomitant positive impact on health. On the occasion of the launching of the IYS, it
was declared that: “everyone, and that means ALL people in the world, has the right to a healthy life and a
life with dignity. In other words: everyone has the right to sanitation®. The IYS offers a unique opportunity to
place sanitation in the spotlight and to contribute to better defining the human right to sanitation, particularly
in emergency situations.

Taking this opportunity and on the occasion of the 16th session of the Commission on Sustainable Develo-
pment (CSD, May 2008), a group of NGOs and international organizations made a first attempt at defining
the right to sanitation in terms of human rights®'. In their first draft, the right to sanitation was defined as: «the
entitlement of everyone to the safe collection, transport, treatment, disposal or reuse of human excreta and
wastewater from personal and domestic uses, with associated hygiene promotion». Experience has shown
that, at least in normal development conditions (outside of an emergency), the promotional aspect of sani-
tation and hygiene is important. A key element in the right to sanitation should consequently be promotion
by States and other actors of an awareness of hygiene and active support to the mobilization of households
and communities to adopt improved sanitation and safer hygiene practices. The question then arises as
to the relevance of this in emergencies: in the immediate aftermath of a disaster it may not be a significant

58/ Ibid. paragraph 1.2

59/ Ibid. paragraph 1.3

60/ His Royal Highness Willem-Alexander, The Prince of Orange — United Nations Secretary General’s Advisory Board on
Water and Sanitation (UNSGAB)

61/ Sanitation: A Human Rights Imperative. COHRE, Swiss Agency for Development and Cooperation (SDC), UN-Habitat
and WaterAid, May 2008
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consideration, but it may later become so for displaced persons living in temporary accommodation, so-
metimes for long periods, or communities undergoing reconstruction. In addition, it has been asserted that
sanitation must be safe, physically accessible, affordable and culturally acceptable, as outlined in Box 12.

BOX 12 - The right to sanitation in terms of human rights®

Sanitation must be:

- Safe: Sanitation must effectively prevent human, animal and insect contact with excreta. Toilets
(including latrines) must provide privacy and a safe and dignified environment for all. Water must
be available for good personal hygiene, and facilities for safe wastewater disposal must be set in
place.

- Physically accessible: Toilets must be if not inside then certainly in the immediate vicinity of
each household, educational institution or workplace and available for use at all times of the day
or night, along with associated services such as removal of wastewater and sewerage or latrine
exhaustion. Appropriate facilities for use by children, the disabled and elderly persons must also
be available. If disease is to be prevented then toilets must be available for, and used by, all per-
sons in a given locality.

- Affordable: Access to sanitation, including maintenance, must be affordable, without reducing
the capacity of individuals or households to purchase and acquire other essential goods and ser-
vices, such as food, education and health.

- Culturally sensitive: The construction and design of latrines should be culturally appropriate.
Male and female public facilities, in particular in schools, need to be separate so as to ensure
privacy, dignity and safety.

- In addition, sanitation should be non-discriminatory and provided to vulnerable and margi-
nalized groups®. No distinction must be made based on prohibited grounds such as race,
gender, health status or colour that leads to unequal access to sanitation. Non-discrimination also
includes proactive measures to ensure that the particular needs of vulnerable and marginalized
groups are met.

- Further, all people have the right to participate in decision-making processes that may affect
their access to sanitation and must be given full and equal access to information concerning
sanitation®.

- Finally, in terms of accountability, people who are denied their right to sanitation should have
access to effective judicial or other appropriate remedies, for example courts, regulatory agencies
or human rights commissions®.

The increased attention paid by activists, scholars and other human rights experts to the right to sanitation
will take the conceptual understanding of this issue forward, and hopefully lead to explicit political reco-
gnition of this right. Realization of the right to water is impossible without due consideration of the effects
of poor sanitation. Therefore, it is vital that humanitarian agencies focus on a rights-based approach to
sanitation during situations of emergency.

62/ Adapted from ‘Sanitation: A Human Rights Imperative’.
63/ ICESCR, Art. 2 (2), Sub-Commission Guidelines, s. 3
64/ Sub-Commission Guidelines, s. 8.1- 8.3

65/ Sub-Commission Guidelines, s. 9
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Bearing all these points in mind, in our work, we should promote and contribute to efforts
focused on succeeding in formulating a better definition of the normative content of human rights
obligations as they relate to access to sanitation in order to bring them in line with those relating
to the right to water.
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CHAPTER 9 - DEVELOPMENTS AT THE HUMAN RIGHTS COUNCIL

This section gives details of the latest political developments at the Human Rights Council.

“In November 2006, a number of States®® decided to advance on-going dialogue on human rights and
water and sanitation and to give it worldwide visibility by requesting the Office of the United Nations High
Commissioner for Human Rights (OHCHR) to conduct a detailed study on human rights obligations rela-
ting to water and sanitation, and on the tools available to fulfil them.¢”. Accordingly, the OHCHR launched
a consultation process among various stakeholders® to which more than 90 contributions were recei-
ved®®. OHCHR held a consultation in March 2007 to follow up this process. Its report™ was submitted to
the 6th session of the Council and concludes that: “it is now time to consider access to safe drinking water
and sanitation as a human right”. The main recommendations and conclusions are set out in Box 13.

BOX 13 - Extract from the Report of the UN High Commissioner for Human Rights on
access to safe drinking water and sanitation

VI. Conclusions and Recommendations

65. Access to safe drinking water and sanitation is an issue of great importance to the international
community. The considerable number of submissions received from Governments, intergovern-
mental organizations, national human rights institutions and civil society are evidence not only of
the interest in this issue, but also of the growing recognition that access to safe drinking water
and sanitation must be addressed within a human rights framework. The increasing refe-
rences to safe drinking water in human rights instruments as a component of other human rights
similarly highlights the growing importance of this issue to the international community, as does
the inclusion of access to safe drinking water and sanitation amongst the Millennium Development
Goals. Importantly, an increasing number of States are recognizing safe drinking water as a human
right in their constitutions, as well as national legislation, while national courts are enforcing it as
a justiciable right.

66. The United Nations High Commissioner for Human Rights believes that it is now time to
consider access to safe drinking water and sanitation as a human right, defined as the
right to equal and non-discriminatory access to a sufficient amount of safe drinking wa-
ter for personal and domestic uses - drinking, personal sanitation, washing of clothes,
food preparation and personal and household hygiene - to sustain life and health. States

66/ Spain and Germany were at the forefront of this project and were followed by no less than 33 countries: Algeria,
Germany, Belgium, Bolivia, Burkina Faso, Cameroon, Chile, Cyprus, Costa Rica, Cuba, Ecuador, Spain, Estonia, France,
Greece, Guatemala, Ireland, Italy, Luxembourg, Mali, Malta, Morocco, Nicaragua, Nigeria, Panama, Holland, Peru, Portugal,
Romania, Slovenia, Switzerland, East Timor, Uruguay. Countries which could oppose this resolution are Australia, China,
Egypt, the USA and India

67/ Extract from Decision 2/104 (adopted without a vote), dated 21 November 2006, which requests the OHCHR “to
conduct, within existing resources, a detailed study on the scope and content of the relevant human rights obligations related
to equitable access to safe drinking water and sanitation under international human rights instruments (...)

68/ Stakeholders as various as States, NGOs, IGOs, local governments, human rights institutions, business, universities and
individuals submitted reports and contributions

69/ Contributions are available at the following address: http://wwwz2.ohchr.org/english/issues/water/contributions.htm

70/ Report of the United Nations High Commissioner for Human Rights on the scope and content of the relevant human
rights obligations related to equitable access to safe drinking water and sanitation under international human rights instru-
ments (A/HRC/6/3), submitted on 16 August 2007
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should prioritize these personal and domestic uses over other water uses and should
take steps to ensure that this sufficient amount is of good quality, affordable for all and

BOX 14 - Extract from Resolution A/HRC/7/22 on access to safe drinking water and
sanitation

can be collected within a reasonable distance from a person’s home.

67. The High Commissioner notes that there is a need for further elaboration of certain
aspects of human rights obligations attached to access to safe drinking water and sani-
tation. Existing human rights instruments have provided the basis for expert human rights bodies
to elaborate on States’ obligations, but the study has highlighted the fact that detailed practical
advice is required on the following issues: the normative content of human rights obligations in
relation to access to sanitation; the human rights obligations attached to the elaboration of a na-
tional strategy on water and sanitation; the regulation of the private sector in the context of private
provision of safe drinking water and sanitation; criteria to protect the right to safe drinking water
and sanitation in case of disconnection; and the specific obligations of local authorities.

68. A number of questions require further debate: whether access to safe drinking water and sa-
nitation is a self-standing right or is derived from other human rights; prioritization among various
water uses; interaction with other areas of international law, including trade and investment law.
69. Although various mechanisms at the international, regional and national level monitor certain
aspects and dimensions of human rights obligations in relation to access to safe drinking water
and sanitation, the overall issue is currently being neglected. While United Nations special pro-
cedures and treaty bodies have contributed to clarifying human rights obligations in relation to
access to safe drinking water and sanitation, their work also highlights the difficult task of covering
these issues in a comprehensive and continuous way. Specific, dedicated and sustained attention
to safe drinking water and sanitation is lacking at the international level, given the broad range of
issues that special procedures and treaty bodies have to address within their mandate and the
specific questions that arise in relation to access to safe drinking water and sanitation.

70. To this end, the High Commissioner:

(@) Encourages the Human Rights Council to continue its consideration of human rights obliga-
tions in relation to access to safe drinking water and sanitation as set out above;

2. Decides to appoint, for a period of three years, an independent expert on the issue of human
rights obligations related to access to safe drinking water and sanitation in order to:

a) Develop a dialogue with governments, the relevant United Nations bodies, the private sector,
local authorities, national human rights institutions, civil society organizations as well as academic
institutions, to identify, promote and exchange on best practices related to access to safe drinking
water and sanitation, and, in that regard, to prepare a compendium of best practices;

b) Advance the work by undertaking a study — in cooperation with and reflecting the views of
governments and relevant United Nations bodies, and in further cooperation with the private sec-
tor, local authorities, national human rights institutions, civil society organizations and academic
institutions — on the further clarification of the content of human rights obligations, including non-
discrimination obligations, in relation to access to safe drinking water and sanitation;

¢) Make recommendations that could help the realization of the Millennium Development Goals, in
particular of Millennium Development Goal No. 7

d) Apply a gender perspective, including through the identification of gender-specific vulnerabili-
ties;

e) Work in close coordination, while avoiding unnecessary duplication, with other Special Proce-
dures and subsidiary organs of the Human Rights Council, relevant United Nations bodies, the
treaty bodies, and taking into account the views of other stakeholders, including relevant regional
human rights mechanisms, national human rights institutions, civil society organizations as well as
academic institutions;

f) Submit a report to the Human Rights Council at its tenth session including conclusions and
recommendations.

(b) Encourages States, intergovernmental organizations, national human rights institutions, civil
society and business enterprises to identify good practices in the field of safe drinking water,
sanitation and human rights and make them available to the OHCHR.

Overall, this development would seem to indicate better political support by the member States of the
Human Rights Council for the recognition of the right to water and sanitation and also to firmly place this
issue on the Council’s agenda.

As the principal United Nations body responsible for human rights, the steps taken by the Human Rights
Council towards recognition of the right to water and sanitation are positive developments. At its March
2008 session, the Human Rights Council adopted without a vote a resolution (A/HRC/7/22)™, which made
an important legal statement: “Emphasizing that international human rights law instruments, including the
Covenant on Economic, Social and Cultural Rights, the International Convention on the Elimination of All
Forms of Discrimination against Women and the Convention on the Right of the Child, entail obligations in
relation to access to safe drinking water and sanitation.” The resolution also established the mandate of an
independent expert on the issue of human rights obligations related to safe drinking water and sanitation.
At its September 2008 session, the Human Rights Council decided to appoint Ms. Catarina de Albuquer-
que as the independent expert. She took up her mandate on 1 November 2008, the terms of which are
set out in Box 14. Ms. de Albuquerque will present her first preliminary report to the Council in March 2009
and annual reports thereafter.

71/ This resolution was adopted by consensus by the Council on 28 March 2008
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There is a legal framework for recognition of the right to water and sanitation, and political
support for this is increasing. The more that NGOs and other stakeholders use this framework, the
more it will become ensconced in the interpretation of international human rights law.

Bearing in mind these recent developments at the Human Rights Council, in our work, we
should:

- Closely monitor all such on-going developments by attending Council sessions, submitting re-
ports and case studies relating to emergency situations;

- Lobby Governments to obtain their support at the Human Rights Council to gain better recogni-
tion of the right to water and sanitation as a human right;

- Promote and contribute to better defining the right to sanitation, which remains the poor relation
of the right to water and sanitation, especially in emergency situations;
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- Monitor and contribute to the debate on the role and responsibilities of the private sector, espe-
cially in emergency situations.

Moreover, humanitarian agencies should be encouraged to:

- Consult and develop a dialogue with the independent expert appointed by the Human Rights
Council during her study, identifying, capitalizing upon, promoting and exchanging best practices
and recommendations that focus on emergency situations and are related to safe drinking water
and sanitation;

- Alert the independent expert to any cases of gross, systematic violations of the right to water and
sanitation (for example by sending a communication to her office);

- Disseminate information on the work and mandate of the independent expert.

- Submit examples of good practices to the independent expert at the following address: iewater@
ohchr.org

According to these different analyses, if the right to water and sanitation is not explicitly mentioned in any
general human rights instruments, this does not signify that this right is excluded from the more general
corpus of human rights. Moreover, the latest very encouraging development at the Human Rights Council
is a further indication that political dialogue continues to evolve towards recognition of the right to water
and sanitation.

Thus, at our level, and as humanitarian aid agencies, we can also protect the right to water
and sanitation within the framework of human rights:

- We must remember that, in our daily work, we are not only fighting for the respect of basic human
needs, but also, and above all, for the respect of human rights that are recognized by international
human rights law. We must raise the awareness of humanitarian staff to the fact that humanitarian
work is, in essence, working to ensure the respect, protection and fulfilment of all human rights.
The right to water and sanitation is a fundamental right, especially in emergency situations;

- We can inform, negotiate and raise the awareness of governments to the rights they must realize,
protect and respect within the overall objective of creating governmental accountability;

- We can inform and raise the awareness of the general population of their own rights in order to
assist- all those concerned by informing them of their rights.
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CHAPTER 10 - THE HUMAN RIGHT TO WATER AND SANITATION IN
SITURTIONS OF ARMED CONFLICT: THE LEGAL FRAMEWORK

This section outlines and clarifies the provisions of International Humanitarian Law which apply to the
protection of water in time of war and, by extension, which contribute to protecting the right to water
and sanitation of populations affected by armed conflict, whether international or non-international.

10.1. Key message

Given the fact that International Humanitarian Law is the body of law specifically applicable in situations of
armed conflict, and that some of its provisions are water-related, it has to be considered as a counterpart
to those aspects of human rights law that deal with the right to water and sanitation. By proscribing and
prohibiting certain behaviour in order to prevent shortage of fresh water or denial of access to fresh water
in situations of armed conflict, IHL can be said to complement human rights standards, and thus the right
to water and sanitation, even though it contains no explicit mention of the “right to water and sanitation”
as such.

10.2. Background

Armed conflict is one of the primary obstacles to the realization of the right to water and sanitation. War
disrupts all stages of access to the fresh water that is essential for human survival, jeopardizing inter
alia transport, treatment/processing, and consumption. In addition to the absolute necessity of water for
physical survival, lack of this vital element can also have a critical impact on civilians by threatening crops
and livestock, inhibiting protection against disease, and forcing displacement of persons. Today’s armed
conflicts are currently depriving millions of people of drinking water. These same conflicts could eventually
affect freshwater causing severe harm both to civilians and to the environment.

Moreover, denial of access to water can be used as a method of warfare or as part and parcel of a military
strategy. During conflicts, civilian populations may be deprived of water resources for various reasons,
including to starve or to displace them. Equally, water may itself be targeted by the conflict through
contamination or pollution and damage or destruction of water infrastructures. Water facilities are particu-
larly vulnerable to attack in conflict and can be targeted deliberately to induce civilians to flee. Sometimes
water facilities suffer indirectly from assaults on other parts of the infrastructure, which are considered as
military objectives, resulting in electricity cuts and shortages of fuel and chemical products. Destruction of
an electrical generator can affect water supply systems. Shortage of water can increase the incidence of
disease and epidemics.

72/ Interview: ‘What IHL says about water?’ ICRC, 22.3.2007 Available at http://www.icrc.org/web/eng/siteeng0.nsf/html/
water-ihl-interview-220307
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10.3. Protection of fresh water in time of armed conflict

“Humanitarian law is particularly applicable to water resources because contaminated
water and lack of water can be more deadly than a whole array of weapons”.

As we have seen, International Humanitarian Law is the body of law specifically applicable in situations
of armed conflict and governs the conduct of parties to such conflicts. In the case under consideration,
our goal is to identify those provisions of humanitarian law that apply to the protection of water in time of
war and, by extension, those provisions that allow for the respect of the human right to water of persons
affected by armed conflict™.

Water and facilities that supply water to human populations, as well as sanitation, are afforded protection
under International Humanitarian Law through general and particular rules set out in the Geneva Conven-
tions and their Additional Protocols. Some IHL provisions are in fact water-related, although there is no
consolidated section devoted to fresh water or any explicit provision protecting it”. Thus, two key points
should be noted. First of all, IHL does not contain any specific rules regarding a right to water — even
though a number of provisions do state that water is indispensable for the basic needs of protected per-
sons. Secondly, the purpose of IHL is not to protect water or water facilities, per se, but rather the human
population that is dependent upon them for survival.

International Humanitarian Law should be seen as a complement to human rights law dedicated to the
right to water and sanitation. By proscribing certain behaviour in order to prevent lack of, or denial of, ac-
cess to fresh water in situations of armed conflict IHL can be said to complement human rights standards
on the right to water. Box 15 lists the provisions of the Geneva Conventions and their Additional Protocols
that are of touch on the right to water and sanitation. Details of water protection under IHL are also given
below. All responsibilities outlined in this section are incumbent upon parties to the conflict, especially
States parties.

73/ Civilians in War. ICRC, October 1995. Available at http://www.icrc.org/web/eng/siteeng0.nsf/html/57 IMKZ

74/ This part omits considerations pertaining to water as a source of conflict

75/ According to Théo Boutruche, very few provisions are water-specific. Those that are do not target water itself, but refer
to its particular relationship to the basic needs of a population

76/ Note that this outline is not intended to be exhaustive, but rather to reflect a human-centred approach
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BOX 15 - Protection of the Right to Water under IHL

International Humanitarian Articles related to water
Law Treaties and sanitation

Geneva Convention Ill - Treatment of Prisoners of War 20, 26, 29 and 46

Geneva Convention IV — Protection of Civilian Persons 85, 89, 127
in Times of War

Additional Protocal | — Protection of Victims of Internatio- 54 and 55 and 56
nal Armed Conflicts

Additional Protocal Il — Protection of Victims of Non- 5and 14 and 15
International Armed Conflict

10.3.1. General Considerations

a) Freshwater is a civilian object under IHL

Civilian objects benefit from immunity from attack in any armed conflict because of their dissociation from
the legitimate aim of the conflict, which is to destroy the military capacities of the enemy. Civilian objects
are defined by negative reference to military objectives, so being all objects that are not military objecti-
ves’. In practice, water is a civilian object by essence and is thus protected from attack under IHL.

b) Water is an indispensable resource for the survival of protected persons

The basic needs of the human race cannot be satisfied without water. If it had not been deemed necessary
to foresee any detailed rulings on this matter, this was, according to the 26th International Conference of
the Red Cross and the Red Crescent, because it is quite obvious that water is a vital resource in every
circumstance.

The purpose of International Humanitarian Law is to ensure normal living conditions for populations affec-
ted by armed conflict. In practical terms, this goal can only be attained if the satisfaction of basic human
needs, such as access to water, is guaranteed. Thus, IHL deters the destruction of water resources in that
it protects against targeting “objects indispensable to the survival of the civilian population™”, quoting as
examples “drinking water installations and supplies, and irrigation work™”.

77/ Military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribu-
tion to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time,
offers a definite military advantage. (See Additional Protocol |, Art 52(2)). Although the boundary between civilian objects and
military objectives is sometimes the subject of debate, in the case of fresh water it is clear that this is a civilian object

48/ See Additional Protocol |, Art. 54; Additional Protocol Il, Art. 14

79/ lbid.
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Some rules focus on ensuring that individuals belonging to specific population groups, such as prisoners
of war and civilian internees, caught up in international armed conflicts are adequately supplied with fresh
water. These rules are:

Prisoners Art. 20, 2; 3rd Geneva | “Prisoners of war who are being evacuated must be supplied
of war Convention by the Detaining Power with sufficient food and potable water,
and with the necessary clothing and medical attention”.

Art. 46, 3; 3rd Geneva | The same obligation is laid down for the transfer of prisoners

Convention of war.
Civilian Art. 127, 2; 4th Ge- The same obligation is also laid down for the transfer of
Internees neva Convention internees.

Stipulations related to the provision of food to these two groups also make reference to water, which must
be supplied by the occupying power (3rd Geneva Convention, Articles 20.2, 26.3, 46.3 and 4th Geneva
Convention, Articles 89.3 and 127.2).

International Humanitarian Law also clearly requires the provision of clothing, bedding, and means of
shelter and other supplies essential to the survival of the civilian population in times of international and
non-international armed conflicts, to the fullest extent of the means available and without distinction®.

Finally, according to Ameur Zemmali: «So long as water is a civilian object and indispensable to the survi-
val of the population, warfare against or by means of water is utterly incompatible with the principles and
rules of humanitarian law®'.” This is particularly important in light of the fact that the Rome Statute of the
ICC protects civilian objects, and objects indispensable to the survival of the population. (See p.37). As a
result, attacking water or water facilities during armed conflict could in many situations constitute a war
crime. This offers the hope that parties to an armed conflict will become more accountable for their actions
in times of war.

10.3.2. Prohibition relating to the conduct of hostilities: preventive function

a) Prohibition to attack, destroy, remove or render useless water installations

Article 54 of Protocol | specifically states that it is prohibited to “attack, destroy, remove or render useless
(...) drinking water installations and supplies, and irrigation works” in international armed conflicts. The
same rule also applies to non-international armed conflicts pursuant to Article 14 of Protocol II.

80/ Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol I) (1977), Article 69, Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol Il) (1977), Article 18

81/ Zemmali (A.) The protection of water in times of armed conflict. In: International Review of the Red Cross. 31.10.1995.
No. 308, p.550-564
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Where there might seem to be an ambiguity in the definition of “water installations”, Nikolai Jorgensen ex-
plains that “Practice seems to indicate that the term does not include smallest elements of the fresh water
network, but only the largest entities in so far as they are vital to prevent starvation of the civilian population,
both by lack of fresh water itself and lack of fresh water for agriculture”

The words used to designate acts likely to harm such objects are intended to cover all possibilities («it
is prohibited to attack, destroy, remove or render useless» such objects), including through pollution by
chemical or other agents®®.

According to this rule, warring parties in international armed conflict must respect the following provi-
sions:
- Imperative military necessity entitles a party to the conflict to destroy objects indispensable for civilian
survival, provided they are situated within the territory under its own control.
- Derogation may also be accorded if the destruction of the objects serves as sustenance solely for
members of the armed forces or in direct support of military action.
- Even in those cases, belligerents must abstain from any action that may be expected to reduce the
civilian population to starvation or deprive it of vital water supplies.
- Reprisals against objects indispensable for civilian survival are forbidden.
- It should be noted that none of these exceptions are foreseen in Additional Protocol Il, Art. 14, appli-
cable in non-international armed conflict.

b) Prohibition of starvation as a method of warfare

In any armed conflict, warring parties are limited in the choice of their methods of warfare. Starvation of
civilians as a method of warfare (i.e. as a method used to weaken a population) is expressly prohibited
in both international and non-international armed conflicts (Additional Protocol I, Art. 54 and Additional
Protocol I, Art. 14) and may be considered a war crime. The importance of water for avoiding starvation
is obvious. The prohibition of starvation thus reinforces the right to water of populations affected by armed
conflict.

c) Prohibition of attacks on works and installations containing dangerous forces (dams and dykes)
Attacks on works and installations containing dangerous forces are prohibited. Such works and installa-
tions include, in particular, dams and dykes (Additional Protocol |, Art. 56). An exception can be made if
the facility is used “in regular, significant and direct support of military operations”. In this context, it is worth
noting the stronger protection afforded to dams and dykes in non-international armed conflict. Article 15 of
Additional Protocol Il does not include an exception based on military necessity®*.

d) Protection of the environment
Water resources are an essential part of the natural environment. Some provisions of Additional Protocol |
establish protection for the environment during armed conflict, mainly Articles 35 and 55. Article 35 states

82/ Jorgensen (N.) The Protection of Freshwater in Armed Conflicts. In: Journal of International Law and International Rela-
tions, Vol. (3) 2, pp. 57-96

83/ Sandoz (Y.), Swinarski (Ch.) and Zimmermann (B.) (eds.) Commentary on the Additional Protocols of 1977 to the Geneva
Conventions of 1949, ICRC and Martinus Nijhoff Publishers, Geneva, 1987, para. 2101, p. 655

84/ Whether the provision is more limited under Protocol 2, the scope of the provision does, in theory, still allow for the
possibility of bombing a dam where it is a military target and where the damage ensuing from destroying the dam would not
harm the civilian population
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that: “it is prohibited to employ methods or means of warfare which are intended, or may be expected, to
cause widespread, long-term and severe damage to the natural environment”.

Article 55 focuses on the survival of civilian populations stating that: “7. Care shall be taken in warfare
to protect the natural environment against widespread, long-term and severe damage. This protection
includes a prohibition of the use of methods or means of warfare which are intended or may be expected
to cause such damage to the natural environment and thereby to prejudice the health or survival of the
population”, and “2. Attacks against the natural environment by way of reprisals are prohibited”.

Although neither of these provisions directly mentions water, it can be assumed that water, as an integral
part of the environment, is afforded protection under these rules, as well as those established to protect
the environment®®.

10.3.3. Limits to the effectiveness of the protection of water

Whilst International Humanitarian Law contains a number of rules aimed at ensuring the protection of
water and water facilities and stipulating that populations affected by armed conflict must have access to
fresh water, it should nonetheless be noted that some obstacles do still remain that prevent the application
of these rules.

- Lack of political support. Not all States have ratified the Additional Protocols to the Geneva Conven-
tions. However, provisions related to the protection of basic needs of detainees, protection of objects
indispensable for civilian survival, prohibition of starvation as well as those protecting water resources
and the environment in general as civilian objects are part of customary international law applicable to
all parties to a conflict, whether international or non-international.®

- Lack of responsible official entity. There is no effective international authority to apply these laws,
even if the establishment of the permanent International Criminal Court (ICC) offers significant hope for
the future in this respect (see below)®’.

10.4. Is it a war crime to attack a population’s water supply?

In an interview posted on the ICRC website, ICRC legal adviser Jean-Marie Henckaerts, explaining how
International Humanitarian Law provides special protection for life-giving water resources, stated that:
“Attacks against civilian objects and, in particular, against objects that are indispensable for the survival of
the civilian population are war crimes. So far there have been no prosecutions before international courts
and tribunal for attacks against water installations but the option clearly exists®”. The Rome Statute of the
International Criminal Court (ICC) defines three types of war crimes that may relate to water and sanitation:
the use of starvation as a method of warfare, the attack of civilian objects and the deterioration of the
environment.

85/ To date, parties in conflict have not consistently adhered to these provisions

86/ Henckaerts (J.M.) and Doswald-Beck (L.) Customary International Humanitarian Law, Volume I: Rules, Cambridge Uni-
versity Press and ICRC, 2005, Rules 43, 53-54 and 118.

87/ Boutruche (T.) Le statut de I'eau en droit international humanitaire. In: Revue Internationale de la Croix-Rouge, N°840,
p. 887-916. Available at http://www.icrc.org/web/fre/sitefre0.nsf/iwpList464/7D4099003C70EC46C1256C750042FA32. (In
French: English abstract available: The status of water in the law of armed conflict. International Revue of the Red Cross)
88/ Interview. What IHL says about water, ICRC, 22.03.2007. available at http://www.icrc.org/web/eng/siteeng0.nsf/html/
water-ihl-interview-220307
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- According to the ICC Statute, the use of starvation as a method of warfare is a war crime when com-
mitted in international armed conflicts®. Even though the provision does not explicitly refer to water,
this natural resource is clearly among the objects deemed indispensable to survival. It should be noted
that no similar provision exists for non-international armed conflicts. However, in case of non-inter-
national armed conflict, “it may be argued that this act does constitute a war crime under customary
international law” %

- In addition, under the ICC Statute, “Intentionally directing attacks against civilian objects, that is,
objects which are not military objectives™’ is a war crime when committed in international armed
conflicts. In non-international armed conflict, it is a war crime to “destroy the property of an adversary
unless such destruction be imperatively demanded by the necessities of the conflict”. This would
clearly apply to the destruction of water installations.

- Finally, the ICC considers that: “widespread, long-term and severe damage to the natural environment
which would be clearly excessive in relation to the concrete and direct overall military advantage
anticipated”®? constitutes a war crime in international armed conflicts.

In light of this, and taking into account the responsibility to protect®® populations from geno-
cide, war crimes and crimes against humanity which lies with States and the international commu-
nity, in our work:

- We can stress that water and sanitation crimes can be considered as international crimes.
Indeed, water-related abuses provide key opportunities for field-based advocacy linked to inter-
national messaging (e.g. with States, the Security Council, Human Rights Council, IASC, and with
alliances with humanitarian and human rights NGOs, UN agencies and Red Cross and Red Cres-
cent Movement). The expertise and experience of humanitarian agencies in the water, sanitation
and hygiene sector on the ground is a critical strength in our reports and in our advocacy work
during international forums. We must capitalize upon that expertise and knowledge.

- We can lobby governments to support the International Criminal Court as this organization only
recently began its work (2002).

- We can raise awareness among all actors dealing with armed conflicts, from States parties and
armed groups to NGOs and aid agencies by disseminating relevant information on existing legal
provisions that protect water and water facilities during armed conflicts.

89/ «The intentional use of starvation of civilians as a method of warfare by depriving them of objects indispensable to their
survival, including wilfully impeding relief supplies as provided for under the Geneva Conventions”

90/ Pejic (J.) “The Right to Food in Situations of Armed Conflict: The Legal Framework”. In: International Review of the Red
Cross, December 2003, Vol. 83, n°844, p. 1100

91/ See the Rome Statute of the International Criminal Court, Article 8.2.b)i)) on international armed conflict

92/ ibid., Article 8.2.b) iv)

93/United Nations Security Council Resolution 1674, adopted on 28 April 2006
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10.5. Conclusion

International Humanitarian Law contains rules aimed at ensuring that populations caught up in armed
conflict have access to fresh water. However, contrary to human rights treaties, IHL does not bestow
«subjective» rights on individuals. Instead it sets out obligations incumbent upon parties to the conflict.
Finally, if IHL does not specifically mention «the right to water and sanitation» as we understand it here, it is,
in reality, this basic right that is to be protected. In no way should the fact that it is not explicitly mentioned
be taken to imply that this right does not exist under IHL - quite the contrary. Furthermore, the following
chapter shows that, henceforth, war crimes that relate to water and water facilities can be judged before
the International Criminal Court.

In our work we should remember that:

In addition to the «remedial actions» that humanitarian aid agencies and personnel must under-
take in time of war and armed conflict, for instance, facilitating access to drinking water, water
distribution (with tanker trucks, etc.), repairing supply systems, seeking to purify drinking water
and drinking water service providers, it is also our responsibility to take a number of «preventive
measures», for example, inter alia:

- Explain and pass on to the humanitarian community, decision-makers and the general public as
much information as possible about the international rules protecting water supplies and access
to water for civilians. This can help in efforts to provide better protection (material and legal) for
water supply systems;

- Improve coordination and cooperation in the exchange of appropriate information, knowledge
and expertise in this domain between all stakeholders involved;

- Call on all parties to a conflict to abstain from attacking water treatment facilities and distribution
systems for civilian use and the staff employed to repair and maintain them.
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CHAPTER 11- THE RIGHT TO WATER AND SANITATION IN NATIONAL
LEGISLATION

This section explains that the right to water and sanitation can be included in national legislation and
offers some examples.

National legislation forms the primary legal basis for the right to water and sanitation. However, all States
have a responsibility to ensure that their national laws and policies respect and reflect their obligations under
international law, including those contained both in human rights law and International Humanitarian Law.

The right to water and sanitation can be expressed in three different ways in national legislation: it can be
derived from another basic right recognized within that nation’s Constitution, it can stem from an ordinary

law, or it can be explicitly recognized in the Constitution as a right per se (See Tables 7 and 8).

Table 7 - The right to water in national legislation

Deriving The right to Water may have its roots in another basic right recognized in a Nation’s Consti-
from another | tution. Whereas these laws never explicitly address the right to water, they nonetheless
basic right relate to issues and rights closely linked to that right.
recogni_zed in _ |n India, the right to water originates from the right to life. Article 21 of the Constitution
the Na_t'°f‘a| (1997) stipulates that “the right of access to drinking water is fundamental to life and it is a
Constitution - osnonsibilty of the State, by virtue of Article 21, to supply drinking water to its citizens.”
- In Niger, the right to water originates from the right to a healthy environment. Article 27
of the country’s Constitution stipulates that: “each person has the right to a healthy envi-
ronment. The State shall be responsible for protecting the environment. Each person shall
be required to contribute to the safeguard and improvement of the environment in which
he or she lives.”
Stemming The right to water may also be a consequence of one or more laws that refer to the access
from specific | to water as a basic right and can take a number of forms.
ord_inary - In Algeria, the Water Code (2005) recognizes “the right to access to water and to sanita-
legislation tion to satisfy basic needs.”

on access to
water

- In Mauritania, the Water Code (Article 2) recognizes that “water is part of the Nation's
heritage. Water usage constitutes a universally recognized right, in the context of existing
laws and regulations.”

- In Cameroon, Law No. 98/005 of 14 April 1998 establishing a water scheme states that
“water is a common good and part of the national heritage; the State shall ensure its pro-
tection and management and shall facilitate access to it by all persons.”

Other laws make access to drinking water for domestic and personal use a priority. Thus,
whilst the nature of water as a basic element is not explicitly recognized, water usage is
made subject to a hierarchy, giving priority to domestic and personal use.

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS
DO



- Part 2 - Definition of the right to water and sanitation in emergency situations

Explicit The right to water may be explicitly recognized as a basic right within a country’s Constitu-
recognition tion. Some States have inscribed the right to water in their Constitutions, acknowledging it . i i ]

at the and making it a basic right without waiting for the outcome of debates on this subject and/ Colombia  (1991) The S.talte shall intervene specially to ensure that each person, particularly the
constitutional | or the adoption of United Nations General Comment 15. Ultimately, implementation is the most underprlvnegeq, has gffeotlve access .to basic .gOOdS and services. /—I\r't!cle 366: the
level responsibility and duty of the State that on the one hand needs to encourage the adoption fundamental goal of its activity shall be to find solutions to essential unsatisfied needs in

of adequate legislation defining the ways in which constitutional principles will be applied, terms of ... sanitation, the environment and drinking water.

and on the other to promote the development of basic public services.

Ecuador (1998) Art. 23: Without prejudice to rights established in this constitution and in applica-
ble international law, the State shall recognize and guarantee to individuals the following
rights: ... 20. The right to a quality of life that ensures health, food and nutrition, the sup-
ply of drinking water, improvement of the environment; education, work, leisure, housing,
clothing and other necessary social services.

Table 8 shows by continen (Africa, Asia and Latin America) those developing countries that have included
the right to water and sanitation in their Constitutions, indicating the country, the year of adoption of the
Constitution and the articles referring to this right.

Uruguay (2004) Art. 47: Access to drinking water and sanitation are basic human rights.

Philippines | (1987), section 11: The State should adopt an integrated and comprehensive approach
to health development and do everything possible to make access to essential goods,

Table 8 - Some examples of the constitutional right to water

AFRICA

Democratic | (Draft Constitution, 2005) Art.48: The right to decent housing and the right of access to health and other social services available to all at an affordable cost.
Republic of = drinking water and to electrical power are guaranteed.
Congo
Ethiopi 1998) Art.90 (1): To th h onal I licies should ai The incorporation of the right to water and sanitation into a country’s national legislation should grant
thiopia ('d )” Ertth ( ) o}[he extent t it na|t|ona retsources allow, policies should aim to pro- individuals and communities access to legal redress for violations of this right. There have been a number
videa 'opians with access ... 1o clean water. of cases worldwide in which the right to water has been recognized and enforced through national and
Gambia (1996) Art.216 (4): The State shall attempt to facilitate access to clean and healthy water. local courts.
Kenya (Draft Constitution, 2005), Art. 65: Each person shall have the right to have access to
drinking water, of satisfactory quality and in sufficient quantity. Art. 66: Each person shall In our work it is important to understand national legal frameworks and their relevance to
have the right to basic sanitary facilities. protecting the right to water and sanitation, especially for people caught up in emergency situa-
tions. In particular, we should:
South (1996), Section 27: (1) (a) Everyone has the right to have access to health care services, P . - . :
. ) S ) i . - Know about national laws and policies that relate to the right to water and issues at the centre
Africa including in health care [Sic. However, the Constitution actually reads “including repro- ) .
) B , - of this basic right;
ductive health care.” Translator’s note.]; (b) sufficient food and water. (2) The State must . - . .
o S . ) - Ensure that national laws and policies conform to international standards (such as Sphere, WHO,
take reasonable legislative and other measures, within its available resources, to achieve ) ) ; L . ) :
) o . etc.) and rules (international treaties, etc.) by providing technical assistance and advice;
the progressive realization of each of these rights. A - ; ) , S
- Understand the extent to which these policies are consistent with the State’s obligations under
Uganda (1995) Art. 14: The State shall make every effort to realise the fundamental rights of all international law (especially IHL and HRL);
Ugandans to social justice and economic development and shall notably guarantee that - Understand the extent to which these policies are consistent with international minimum stan-
... all Ugandans enjoy rights and opportunities as well as access to education, health dards (Sphere and WHO mainly);
services, clean and healthy water, decent shelter, adequate clothing, food, security and - Raise awareness of populations to national laws and policies related to the protection, realization
pension and retirement benefits. and fulfilment of their human right to water, and empowering them to advocate for and claim their
i . right;
1996) Art. 112: The State shall make every effort to provide clean and healthy water. . . . . - .
Zambia ( ) very prov y water - Advocate for and monitor the implementation of national laws and policies of particular relevance
to the right to water;
- Coordinate with other humanitarian agencies;
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- Support the capacity of States, both in emergency preparedness and response, to implement
national legislation and policies that would permit the right to water to be fulfilled, including through
training, technical assistance, programme support and resource mobilization;

- Provide legal aid to assist people deprived of their right to water to access legal mechanisms
(both national and international) to protect their right.
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CHAPTER 12 - OPERATIONAL GUIDELINES APPLYING IN EMERGENCY
SITUATIONS AND THE HUMAN RIGHT TO WATER AND SANITATION

This section summarizes the recognition of the right to water and sanitation in existing operational gui-
delines that are applicable in emergency situations and identifies suggested operational approaches
that would promote the respect and implementation of this right in emergencies.

12.1. Key message

The Sphere Standards (2004), and the Operational Guidelines on Human Rights and Natural Disasters
(IASC, 2006) are guidelines produced by and for humanitarian agencies managing emergency situations,
whether natural disasters or armed conflict. Taken together, they represent consensus across a broad
spectrum and reflect a continuing determination to ensure that human rights are realized in practice in
every kind of emergency.

These texts do not focus on the rights of persons as enshrined in international law, but instead concentrate
upon what humanitarian actors should do in order to implement a rights-based approach to humanitarian
action in the context of an emergency situation. Indeed, whilst States are directly responsible for respec-
ting, protecting and fulfilling the human rights of their citizens and other persons on their territory or within
their jurisdiction, actors other than States also have responsibilities and duties when relevant authorities
are unable or unwilling to fulfil their obligations. Moreover, values enshrined in human rights, humanitarian
law and refugee law underpin all humanitarian action, even if this fact tends all too often to be forgotten.
These two guidelines recognize the right to water and sanitation and propose a number of ways to im-
plement it.

12.2. How is the human right to water included in the Sphere Standards?

<~ Readers familiar with the Sphere standards can go directly to the section dedicated to
the human right to water and sanitation in the Sphere context (see section 12.2.3).

12.2.1. What is Sphere?

The Sphere Project was launched in 1997 by a group of humanitarian NGOs and the Red Cross and Red
Crescent Movement and has had important repercussions on the practice of emergency relief in a wide
variety of disaster settings. It also contributes to shaping an operational framework for accountability in
disaster assistance efforts®. This process led to the publication of the Sphere Handbook®s. This is the
framework within which the Humanitarian Charter and the Minimum Standards to Disaster Response are
set out in each of four key sectors: water supply and sanitation; food security, nutrition and food aid; shel-
ter, settlement and non food items; and health services. This handbook is an amalgamation of approved

94/ To date, over 400 organizations in 80 countries worldwide have contributed to the development of the Minimum Stan-
dards and Key Indicators.
95/ First Sphere Handbook published in 2000, reviewed and re-edited in 2004.
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indicators and constitutes a framework for disaster response in each of the four mentioned areas.

Whilst primarily designed for use in disaster response, the Sphere Handbook may also be useful in disaster
preparedness and humanitarian advocacy. It is applicable to a range of situations where relief is required,
including natural disasters as well as armed conflict. It is intended for use in both slow- and rapid-onset
situations, in both rural and urban environments, in developing and developed countries, anywhere in the
world. The emphasis throughout is on meeting the urgent survival needs of people affected by disaster,
whilst asserting their basic human right to life with dignity.

BOX 16 - Indonesia and the Sphere Standards®

The Sphere Standards are constantly referred to by the humanitarian community and are in-
creasingly recognized in more official milieus. This is clearly demonstrated in Indonesia where,
for example, the Indonesian Society for Disaster Management (MBPI) adopted them as a frame
of reference during advocacy for the country’s national disaster management legislative reform.
Founded in 2003, the MPBI on the one hand embodies recognition of Indonesia’s high risk of
disaster rate, and on the other the country’s inadequate disaster management system that reveals
gaps in coordination largely due to the lack of basic policies. The MPBI led the preparation of and
then coordinated advocacy for new national disaster management legislation. The reform sought
to promote a shift from intuitive disaster response to a more coherent and “rights-based” disaster
management paradigm, encompassing, among others, policy reform, public offices” and private
sector’s accountability, public awareness-raising and education, and last, but not least, enhance-
ment of managerial competence and technical skills.

The Sphere Handbook has been translated into Indonesian and its publication has gone into a
third printing. Advocacy missions to government ministries and other relevant agencies are orga-
nized. A series of Sphere training and training of trainers programmes have also been organized.
The Humanitarian Charter and Sphere Standards have broadly inspired the disaster management
legislative reform that resulted in the ratification of a new Disaster Management Law.

12.2.2. The Humanitarian Charter and minimum standards

The cornerstone of the handbook is the Humanitarian Charter, which is based on the principles and
provisions of International Humanitarian Law, international human rights law, refugee law and the Code
of Conduct®”. The Charter describes the core principles that govern humanitarian action and reasserts
the right of populations affected by disaster, whether natural or man-made (including armed conflict), to
protection and assistance. It also reasserts the right of disaster-affected populations to a life with dignity.
The Charter calls attention to the legal responsibilities of States and warring parties to guarantee the right
to protection and assistance. When the relevant authorities are unable and/or unwilling to fulfil their res-
ponsibilities, they are obliged to allow humanitarian organizations to provide humanitarian assistance and
protection. According to the Humanitarian Charter, “humanitarian agencies committed to this charter and
to the Minimum Standards will aim to achieve defined levels of service for people affected by calamity or
armed conflicts and to promote the observance of fundamental humanitarians’ principles”

Together with the Humanitarian Charter, some minimum standards and key indicators have been de-
veloped with the assistance of a broad network of practitioners in each of the four sectors. Most of the
96/ This box has been prepared with the cooperation and support of Dr. Puji Pujiono, Member of MPBI Governing Board.
97Code of Conduct for the International Red Cross and Red Crescent Movement and Non-Governmental Organizations in

Disaster Relief, 1994
98/ The Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response (2004), p. 16
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standards and indicators taken as a whole represent a remarkable consensus across a broad spectrum,
and reflect a continuing determination to ensure that human rights and humanitarian principles are put into
practice. Specific standards have been developed for the water, sanitation and hygiene sector and repre-
sent a practical expression of the principles and rights embodied in International law (See Table 9).

Table 9 - Minimum standards in water supply®

MINIMUM STANDARDS ‘ DEFINITION

Water Supply Standard 1 - Accessand  “All people have safe and equitable access to a sufficient quan-

water quantity tity of water for drinking, cooking and personal and domestic
hygiene. Public water points are sufficiently close to house-
holds to enable use of the minimum water requirement”.

Water Supply Standard 2 — Water quality = “Water is palatable, and of sufficient quality to be drunk and
used for personal and domestic hygiene without causing signi-
ficant risk to health”.

Water Supply Standard 3 — Water use “People have adequate facilities and supplies to collect, store

facilities and goods and use sufficient quantities of water for drinking, cooking and
personal hygiene, and to ensure that drinking water remains
safe until is consumed”.

12.2.3. The human right to water and sanitation in Sphere'®

The Sphere Standards explicitly recognize that “Everyone has the right to water” and that “Water is
essential for life, health and human dignity”. Thus, these practical guidelines are intended to help hu-
manitarian actors to achieve the human right to water and sanitation and fulfil their responsibilities.
However, it should be noted that “The Minimum Standards (...) are not a full expression of the Right to
Water” but “reflect the core content of the Right to Water and contribute to the progressive realization
of this right globally”.

So, it is important to note that the definition given in Sphere is very close to the one proposed in General
Comment 15 which, if taken together, offer a coherent interpretation to all those involved in putting this
basic right into practice for all populations affected by natural or man-made disasters, including armed
conflict. The Sphere Standards also offer considerable clarification on the issue of sanitation and on ways
to implement this aspect of the right to water. Table 10 summarizes Sphere’s definition of the right to water
and sanitation.

99/ Ibid. p. 63 to p. 69
100/ Ibid, refer to p. 55 to 63 for this part
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Table 10 - Definition of the human right to water and sanitation according to Sphere
Standards

Definition given = Sphere adopts the same definition of the right to water as GC 15, describing it as a

by Sphere right that concerns only water for personal and domestic use (defined as water for

Standards drinking, cooking and personal and domestic hygiene).
As in GC 15, it highlights that “An adequate amount of safe water is necessary to
prevent death from dehydration, to reduce the risk of water related disease and
to provide for consumption, cooking and personal and domestic hygiene require-
ments”.

Recognition It is recognized that “This right is recognized in international legal instruments {(...)",

in other legal such as human rights law and International Humanitarian Law.

instruments

Relationship It is recognized that the right to water is inextricably related to other human rights,

between the such as the right to life, the right to health, the right to housing, and the right to
right to water food.

and other

human rights

Key
components
of the right to
water

Sanitation

As in GC 15, 3 key parameters are defined: availability (sufficient); quality (safe and
acceptable); and accessibility (physically accessible and affordable).

“This right (...) provides for sufficient, safe, acceptable, physically accessible and
affordable water for personal and domestic uses.”

Sphere standards accord considerable importance to sanitation by defining three

how to ensure such protection. In more general terms, it endeavours to provide information that will faci-
litate the implementation of a rights-based approach as part and parcel of an emergency response and
“call on humanitarian actors to look beyond their core mandate and to have a holistic vision of the needs
of the people they have been asked to serve'®”.

Thus, the Operational Guidelines on Human Rights and Natural Disasters address all guarantees (unders-
tood to be of a civil and political nature, but also those which are economic, social and cultural) bestowed
upon populations affected by natural disasters by both human rights law and International Humanitarian
Law. The document sets out key elements and offers practical guidance to humanitarian staff on how to
ensure that rights related to the basic necessities of life are put into practice. The right to drinking water
and sanitation is specifically built-in.

The IASC Operational Guidelines on Human Rights and Natural Disasters are targeted directly at ensuring
the respect, protection and practical implementation of international instruments defending human rights
in contexts of natural disaster. In so doing, this document recognizes the right to water when it states that:
“During and after the emergency phase of the disaster, adequate food, water and sanitation (...) should be
provided to persons affected by natural disasters who are in need of these goods and services'?”,

Whilst it contains no mention of the right to water as such, the proviso entitled “Protection of Rights Re-
lated to Basic Necessities of Life (B.2. Provision of adequate food, water and sanitation, shelter, clothing
and essential health services)” is directly aimed at ensuring that people affected by natural disasters are
not denied water or safe access to it.

Table 11 sets out the key principles that must be adhered to by humanitarian aid personnel when imple-
menting water and sanitation services in emergency situations, as reflected under the above-mentioned

standards and a valuable set of corresponding indicators. However, sanitation is not
included in the normative definition of the right to water proposed by Sphere.

Sphere has also defined some key indicators and guidance notes for use in both humanitarian fieldwork
and in advocacy to assess whether the right to water is — or is not — respected and how to put this right
into practice. Chapter 2 of the Sphere Standards entitled “Minimum Standards in Water Supply, Sanitation
and Hygiene Promotion” should be consulted for more practical guidance.

12.3. How is the human right to water and sanitation included in the
Operational Guidelines on Human Rights and Natural Disasters?

The United Nations Inter-Agency Standing Committee (IASC) is the principal inter-agency forum for coor-
dination and decision-making on humanitarian action issues. It brings together a broad spectrum of UN
and non-UN international humanitarian, human rights and development actors. The IASC draws up hu-
manitarian policies and tools, advocates for the respect of humanitarian principles, agrees on a division
of responsibility for various humanitarian actions, and works to bridge any identified gaps in the overall
response. Within that framework, the IASC prepared the Operational Guidelines on Human Rights and
Natural Disasters in 2006.

Based on the observation that guidance is lacking on how protect the human rights of individuals affected
by natural disasters, the intent of these guidelines is to offer operational advice to humanitarian staff on
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Provision B.2.

Table 11 - Guidance for implementing the right to water and sanitation according to the

Operational Guidelines on Human Rights and Natural Disasters'®

Non-discrimi- = The principle of non-discrimination (of any kind as to race, colour, sex, language, re-

nation (B.2.1)  ligion, political opinion, etc.) must be respected when implementing water and sani-
tation services.

Availability Water and sanitation services must be made available to the affected population in

(B.2.1) sufficient quantity and quality.

Accessibility = “Water and sanitation services (a) are granted without discrimination to all in need, (b)
(B.2.1) are within safe reach and can be physically accessed by everyone, including vulnera-
ble and marginalized groups, and (c) are known to the beneficiaries”.

Acceptability = \Water and sanitation services provided are culturally appropriate and sensitive to gen-

(B.2.1) der and age.
Adaptability Water and sanitation services are provided in ways flexible enough to adapt to the
(B.2.1) change of needs in the different phases of emergency relief, reconstruction and, in the

101/ Protecting Persons Affected by Natural Disasters, IASC Operational Guidelines on Human Rights and Natural Disasters,

June 2006, p. 9
102/ Ibid. p. 22

case of displaced persons, return.

103/ Ibid. p. 22 and 23
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Focusonthe  “If water and sanitation (...) services are not available in sufficient quantities, they
mostinneed | should be provided first to those most in need. The definition of need should be based
and equality and assessed on non-discriminatory and objective criteria”.

(B22&B.2.3) | «f the host population, which has not been directly affected by the natural disaster,
suffers from similar shortages of water and sanitation (...) services as those affected by
the natural disaster, relief should also be provided to it on an equitable basis”.

Specific There must be a special focus on women, on victims of sexual and other abuses or on
attention to people affected by HIV when implementing water and sanitation services.

vulnerable

groups

(B.25,6,7)

12.4. Conclusion

It is clear from these operational guidelines that the right to water and sanitation is now implicitly reco-
gnized and that the resources required to put this right into practice during emergency situations are
available to humanitarian aid workers on the ground. In addition to proposing the ways and means of best
implementing such action, these guidelines also serve as a reminder that human rights, and especially the
right to water and sanitation, are intrinsic to the work of humanitarian aid agencies specialized in the water,
sanitation and hygiene sectors.

@ Thus, in our work, we should:

- Ensure that all actors caught up in an emergency situation (States, NGOs, IGOs, etc.) are familiar
with and put these guidelines into practice;

- Advocate on a wide scale for the application of these guidelines;

- Ensure that programme interventions are based on a sound understanding of these resources
and of international humanitarian and human rights laws;

- Devise “rights-based” programmes that focus on and consider that people affected by emer-
gency situations are holders of rights rather than victims;

- Devise programmes that take into account special needs groups, such as women or children, nn“u cAcv 0“ T“E BIEHT Tn WATER
whose rights might be subject to abuse. n“n SANITATlou IN EM ERGE“cIEs
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CHAPTER 13 - THE PRINCIPLES OF ADVOCACY ON THE RIGHT TO
WATER AND SANITATION

This section proposes a definition of advocacy in emergencies, sets out the added value of that ap-
proach, the challenges it poses and the opportunities it offers to organizations on the ground. The
objective is to help practitioners in the field ensure that advocacy reinforces assistance by contributing
to change at appropriate levels.

13.1. Key message

Advocacy is one of the mainstays of humanitarian action. It is hoped that the water-related rights dis-
cussed in this handbook will convince humanitarian actors to think about developing rights-based advo-
cacy, rather than advocacy that only takes needs into consideration.

13.2. What exactly is advocacy in emergencies?

Advocacy is a key component in the strategies of most humanitarian agencies and is considered to be
part and parcel of any humanitarian response to emergencies'® . The goal of advocacy in humanitarian
emergency situations is not to replace the assistance being made available on the ground, but rather to
enhance and facilitate that same assistance. Advocacy may well prove to be a powerful tool to improve,
support and mobilize additional funds to assist those most in need.

Generally speaking, advocacy in situations of emergency can be defined as: “Deliberate efforts based
on demonstrated evidence, to persuade those in authority to adopt certain policies or actions in order to
protect people affected by disasters or by conflicts'®”.

BOX 17 - Objectives of advocacy in emergency situations

Ordinarily, objectives of advocacy in emergency situations are'°:

- To help protect the rights of anyone caught up in an emergency situation by drawing attention
to their rights and needs;

- To promote the rights of populations affected by disaster or by conflict;

- To gain political and social commitment and support for that cause (i.e. the promotion of human
rights);

- To boost financial support from donors and the international community;

- To promote observance of international laws and standards.

104/ Issues and Mapping Paper: WASH Cluster Advocacy in Emergencies. Produced by Dr. Sue Cavill and Pierre Robert,
p.4

105/ Saving Lives, Protecting Children: Advocacy in Emergencies. Draft Framework and Guidelines for Discussion and
Consultation. UNICEF, July 2007, p.3.

106/ Ibid.
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In practice, advocacy in emergency situations:

- Draws on factual and up-to-date information, often gained by organizations active on the
ground;

- Is focused on specific aspects of the situation, such a particular geographical location, stake-
holders or beneficiaries;

- Establishes a link between the broad policy context (such as a government’s human rights com-
mitments) and a particular crisis situation.

- Sends out a clear and relevant message of change, assigning responsibility to the appropriate
stakeholders to take specific action.

Despite its undoubted worth, the risk is that advocacy might in some circumstances exacerbate tensions
and prove inappropriate to a specific context, for example if and/or where security conditions are volatile.
Advocacy activities should never be implemented in any way that would jeopardize the security of the
teams on the ground or the assistance and protection afforded to populations caught up in an emergency
situation. On the contrary, advocacy must support action being instigated and developed. This being said,
situations may arise where change is more likely to be achieved through quiet “diplomatic” approaches
to stakeholders such as governments and other authorities. In this case, organizations need to carefully
weigh the relative merits of action in the public domain as opposed to rather more discrete action in order
to meet the best interests of the beneficiary population. Nonetheless, advocacy is often a potent means
of encouraging positive change and its effectiveness should neither be underestimated nor ignored. This
chapter and the next provide guidance on how to maximize the positive impact of advocacy.

In emergencies, recourse to the legal framework might prove to be a powerful tool in giving
more legitimacy and strength to advocacy campaigns and messages. Impartial and timely informa-
tion is of the essence in this context.

13.3. Added value of rights-based advocacy in emergencies

“A human rights approach adds value because it provides a normative framework of
obligations that has legal power to render governments accountable' .

It has been demonstrated that most agencies involved in the WASH Cluster consider that the “Human
Right to Water as an advocacy tool could be used to attract more international attention and funds to
emergency anticipation and response”® . Agencies agree that using the right to water and sanitation as a
focus for advocacy activities may lead to the development of a rights-based WASH approach to advocacy
in situations of emergency. However, what exactly do we mean by a rights-based approach to advocacy
in emergencies?

Essentially, this approach is based on the internationally recognized right to water and sanita-
tion. It responds to a vision, or to specific values, that in this particular case emphasize the ex-
istence of this right in international legislative instruments. A rights-based approach is also based

107/ Mary Robinson, the United Nations High Commissioner for Human Rights, at the World Summit on Sustainable De-
velopment, 2002
108/ Issues and Mapping Paper. op.cit. p.16
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on a framework of rights and duties and stresses the obligation, especially of States, to respect, apply and
protect these rights, even in situations of emergency. In May 2003, the United Nations Development Pro-
gramme (UNDP) issued a “Statement of Common Understanding” in which it explained that: “in a human
rights-based approach, human rights determine the relationship between individuals and groups with valid
claims (rights-holders) and State and non-state actors with correlative obligations (duty-bearers). It works
towards strengthening the capacities of rights-holders to make their claims, and of duty-bearers to meet
their obligations'®.” Box 18 reflects the main objectives of a rights-based approach.

BOX 18 - Main objectives of a rights-based approach'®

- Strengthen the understanding of rights, i.e., understanding the location, forms and perpetrators
of rights violations; recognizing who is vulnerable and assessing degrees of vulnerability; and rec-
ognizing existing power imbalances in society;

- Ensure accountability and transparency by identifying rights-holders (and their entitlements) and
corresponding duty-bearers (and their obligations);

- Build capacities for the realization of rights so that rights-holders can make claims and duty-
bearers can meet their obligations;

- Facilitate the active and meaningful participation of multiple stakeholders, including people who
directly benefit from projects through access to development processes and institutions, improved
information, legal redress, and other positive strategies;

- Create a sense of ownership of development processes through strategies of empowerment
that focus on rights-holders both directly and through their advocates and civil society organiza-
tions; and

- Encourage the expression of rights through different mediums of communication and interaction
with people across regions.

To put this concept into practice in an emergency context requires that a clear distinction be made be-
tween “rights” and “needs.” Thus, the basic need for water and sanitation to be able to live in dignity is
seen as a fundamental human right, which, in turn, implies that when humanitarian agencies engage with
people, for the latter this is not a privilege, not charity, but a right. Another critical feature of a rights-based
approach is that it requires a high degree of effective participation of partners in and beneficiaries of pro-
grammes. Furthermore, translating people’s water needs into rights involves reforms in law, policies and
practices and prepares for the transition from emergency to development by focusing on long-term and
sustainable change.

Unlike needs, rights are accompanied by corresponding duties to act. States, as the first duty-bearers in
terms of human rights, have a broad range of water and sanitation related obligations. As previously men-
tioned, they are required to call for assistance from the international community if they are unable to fulffil
their obligations. In the same way, the international community has a duty to respond to a state’s call for
assistance, which would then clearly show the link to advocacy. In so doing, this approach also provides
a valid basis upon which to hold all relevant actors accountable, especially States. National mechanisms,

109/ The Human Rights Based Approach to Development: Towards a Common Understanding Among the UN Agencies,
UNDP, New York, 2003

110/ Kapu (A.) and Duvvuny (N. A.) Rights-based Approach to Realizing Economic and Social Rights of Poor and Margina-
lised Women. A synthesis of lessons learned. International Center of Research on Women Report, 2006
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such as courts and human rights commissions, and those at the international level, such as treaty moni-
toring bodies, can serve to identify and adjudge on deficiencies in the implementation of water policies,
and recommend or impose improvements. Different forms of advocacy can also help to render every
duty-bearer accountable.

A rights-based approach pays particular attention to issues of discrimination, equality, equity and vulner-
ability and is first and foremost attached to the realization of the human rights of the most defenceless
groups. This means, in effect, that it requires a stringent analysis of vulnerability particularly so far as
groups such as women, minorities, indigenous peoples and prisoners are concerned.

A rights-based WASH approach also makes it possible to tie traditional assistance to activities that focus
on protecting the rights of civilians caught up in conflicts. The experiences of the latter can be analyzed in
terms of violations of fundamental human rights, whether civil and political or socio-economic. According
to Slim'", a rights-based advocacy approach is one of the key protection principles: “civilians have rights
to protection and assistance and these rights impose a corresponding obligations to act or duty-bearers
including governments, non states actors and individuals. While some organisations may not use legal
language in protection, their actions are reinforced by this legal framework”.

This approach also offers a strategic advantage to those wishing to engage in advocacy activities because
it draws on commitments made by governments themselves in international fora. In this way, a rights-
based approach places the onus of realizing rights squarely on the state, which must meet its obligations
to citizens and honour the commitments that it has made through formal legal instruments'*2.

BOX 19 - The rights-based approach in brief

The rights-based approach focuses on:
- The rights of individuals and,
- The obligations of states to uphold, respect, protect and ensure these rights.

The rights-based approach to advocacy in emergencies draws its legitimacy from:

- An internationally acknowledged set of values and,

- The legislation and policies of individual countries, as well as the commitment of the
latter to international treaties and conventions.

As we have argued throughout this handbook, the legal foundations of a rights-based approach demand
familiarity with and basic understanding of the legal framework defined by human rights law, and humani-
tarian law.

111/ Slim (H.) and Eguren (L.E.) Humanitarian Protection: A Guidance Booklet. ALNAP, 2005
112/ ANANDI-TISS. Rights-Based Development for Women: Moving from Theory to Action. An Engagement with an Em-
powerment Approach to Sustainable Livelihoods and Food Security, 2005
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13.4. Opportunities offered by a rights-based approach to advocacy

Recognition of the right to water as a human right makes it possible to develop an approach that is based
on identifying violations of this right coupled with working to remedy them. However, violations of the right
to water are not as immediately obvious as the more traditional abuses of human rights, such as torture
and suppression of free speech. Indeed, with economic, social and cultural rights, including the right to
water and sanitation, the tendency has been to concentrate more on monitoring their progressive realiza-
tion than on identifying and exposing specific violations. However, the position has evolved in recent years.
A rights-based advocacy approach to water issues is effective precisely because it invokes the language
of legal rights and legally-binding state obligations, and violations, all of which are concerned with the
relationship between individuals and the community as rights-holders and the state, or other responsible
authorities, as duty-bearers. The very fact that governments are accountable for complying with concrete
obligations means that the identification of violations that correspond to those obligations plays a vital part
in working with a human rights based approach to water issues. Taking steps to observe and monitor
whether violations are taking place helps humanitarian agencies to focus their work on potential problem
areas and to assess the extent to which the government in question is taking seriously, as a matter of prior-
ity, the fulfiment of its duties to implement the right to water. For this reason, the identification of common
violations is helpful in directing monitoring. The immediate identification and official recognition of specific
violations serves a number of important purposes. It draws attention to urgent problem areas, focuses and
defines the work of NGOs, and helps target the latter’s monitoring activities. Furthermore, a focus on viola-
tions emphasizes both government responsibility and accountability. When it is described in the language
of rights and violations, a lack of access to clean water that has been dismissed by the government as a
regrettable and inevitable social problem becomes a government failure to meet its human rights obliga-
tions and, as such, has much more weight.

However, the reasons for NGOs identifying violations of the right to water should not necessarily be seen
as confrontational, i.e. to name and shame governments, as the issue could, in this case, become a sen-
sitive one. On the contrary, NGOs adopting a human rights approach to water have an important role to
play, both as the partners of governments, by constructively contributing to the promotion and progressive
implementation of the right to water, and as the watchdogs of governments, by monitoring their perfor-
mance. As such, they should exert pressure from the bottom up by identifying violations at individual and
at community levels and by educating people about and informing them of their water-related rights. At
the same time, they should assist governments in meeting their obligations in a sustainable manner. The
position adopted by a humanitarian agency will depend upon its specific mandate.

In practice, this means that advocacy that identifies and denounces violations (or abuses, or neglect) of
the right to water and sanitation, may take different approaches depending upon the level of violation and
the particular context:

- In the most serious situations that cause immediate harm to the civilian population, the use of language
denouncing a violation of the right to water and attributing that violation to a specific named actor may
be the most appropriate means to end or obtain a change in circumstances. This may be the case,
for example, where there is evidence that government armed forces or armed opposition groups are
deliberately targeting water resources with a view to rendering them unusable by civilians.

- In cases where access to water and sanitation is effectively denied to the population, but not neces-
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sarily as a direct result of deliberate government (or armed opposition) action, an approach that raises
awareness of the matter and suggests ways of mitigating the situation may be more appropriate than
a focussed denouncement of a violation, for example if the authorities fail to restore access to water
after a battle, or if the power supply is cut in ways that affect a water treatment plant.

- In cases of long-term neglect, leading to deprivation of rights, advocacy may more appropriately
include references to the assistance that humanitarian agencies can offer (for example, where the
problem is caused by lack of maintenance of a water supply infrastructure). However even in such
situations it may be more apposite to raise awareness of the right to water and sanitation in order to
highlight government obligations under international standards to ensure the exercise of the right to
water.

13.5. Key challenges to rights-based water-related advocacy

If what has been discussed above clearly indicates that using a rights-based approach for the purposes
of advocacy can procure more legitimacy and force for the messages developed it would, nonetheless,
seem judicious at this juncture to revisit a number of challenges or elements which can hamper this type
of approach, especially in the water and sanitation sector.

1. It must be said that, to some extent, those working on water, sanitation and hygiene related issues still
resist the idea of incorporating rights language and human rights into discussions about access to water
and sanitation, even in terms of advocacy. At times, they perceive the right to water and sanitation as
having some “political” resonance. At others, they see it as “ineffective”, or lacking content. Consequently,
other groups concerned might also feel ill at ease with rights language, meaning that reticence about
accepting its incorporation into the sector persists. Be that as it may, we trust that this handbook will go
some way towards enhancing the reader’s understanding of and insight into the added value represented
by speaking in terms of rights more than in terms of needs so far as access to water and sanitation is
concerned. All those working in this sector have a crucial role to play in improving the situation. In future;
preference must be given to capitalization and to field studies.

2. It could be further argued that when the right to water and sanitation is flouted, then so will other rights.
Theory and the interdependence of human rights have shown this to be true. In turn, in practice, it is very
rare that only one human right is violated in isolation from all the others.

3. ltis easier to identify cases of violations of political and civil rights than those of an economic, social and
political nature. However, in contrast to violations of individual civil and political rights, in which a quasi-
judicial level of evidence is often required to prove that a human rights violation has occurred, the level of
evidence required of those advocating for economic, social and cultural rights is different. For example:
- Denial of access to potential beneficiaries may constitute evidence of intent to violate rights, even if
advocates do not identify individuals who have suffered as a result.
- Damaged or neglected installations can also constitute such evidence, even when lack of access
prevents identification of victims.
- Statistical data (on health, for instance) can also constitute evidence, particularly when combined with
other factual research.
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Moreover, this handbook has reviewed a number of texts, in particular General Comment 15, which dem-
onstrate that, on the basis of the now sufficiently detailed normative content of this right, key indicators
and questions can be established whereby cases of violations of human rights can be more precisely
identified (see Figure 1) Whilst these preliminary attempts are not definitive and call for improvement, the
more they are put into practice, the more effective they will become. Humanitarian aid agencies are thus
invited to develop similar initiatives and to share the results.

4. Establishing the responsibility of States in the case of violations of economic, social and cultural rights
is much less evident than it is for civil and political rights, and consequently to accuse a State of “violat-
ing” a right in the former category is much more problematical. And the same can be said of developing
advocacy if no clear-cut responsibility can be identified.

The concept of complicity in respect of the violation of water and sanitation related rights is therefore im-
portant, because it means that advocates of these rights can bring this idea into play to draw attention to
the responsibilities of a State without necessarily having to prove deliberate intent on their part to violate
these same rights. In other words, a State cannot shirk its responsibilities under international standards
by blaming other actors (or even parts of the state machinery itself, such as the armed forces) for human
rights violations. States have a duty to protect their citizens and other persons on their territory or under
their jurisdiction from human rights violations, and failure to do so may be construed as complicity with
the perpetrators, even if the latter are not identified. Whilst accusations of complicity should not be made
lightly, they can be underpinned by research conducted away from the location where violations are taking
place (for example, through legal research demonstrating that no adequate legislation exists to prevent
certain violations).

In conclusion, the ultimate objective would be to gain more political support from States and financial
backers for this essential right to water and sanitation. A number of organizations are already working to
this end. Such an approach, which complements what has been discussed above, could be undertaken
by way of:

- Improving what States and donors know about what already exists by demonstrating the legitimacy
both of GC 15 and of the various obligations in respect of the right to water and sanitation that are
already in force;

- Developing advocacy and awareness-raising at the national level so that States recognize and inte-
grate the right to water and sanitation into their national policies or their policies of aid to the countries
concerned.

The following chapter of this Handbook offers practical guidance on the design and implementation of
advocacy on the right to water in emergencies.

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS

CHAPTER 14 - DESIGNING AND IMPLEMENTING ADVOCACY ACTION
ON THE RIGHT TO \WATER IN EMERGENCIES

This section offers advice on identifying violations of water-related rights and guidance on what re-
search is needed to support advocacy. The approach described in the following paragraphs could be
beneficial not only for any teams on the ground wishing to incorporate right to water and sanitation
advocacy initiatives into their traditional activities, but also for Headquarters staff planning to develop
advocacy campaigns of a more general nature. In both cases, it is essential that advocacy messages
be based on an accumulation of accurate and well-founded data. This section also provides an over-
view of the various advocacy modalities available and proposes tools to help design and implement
advocacy activities.

14.1. General principles in respect of the identification of violations of
economic, social and cultural rights

If the right to water is an acknowledged human right adopted by the ICESCR, the question that immediate-
ly springs to mind is what exactly do we mean by a violation of an economic, social and cultural right? The
Maastricht Guidelines on Violations of Economic, Social and Cultural Rights'*® state that such a violation
“occurs when a State pursues, by action or omission, a policy or practice which deliberately contravenes
or ignores obligations of the Covenant”. Thus, it is evident that violations of economic, social and cultural
rights can occur by way of two types of action:

- By commission - through the direct action of States or other entities insufficiently regulated by States;

- By omission - through the omission or failure of States to take necessary measures stemming from

legal obligations.

There is said to be violation of human rights when a State omits to act to resolve a situation where that
violation has occurred or when it prevents the realization of a right, or permits a third party to prevent such
realization. Violations are correlated to all of the obligations incumbent on the State (immediate obligation
to act without discrimination, fundamental obligations and obligations to respect, protect or implement
the rights)'“.

In analysing a situation where a violation of human rights has occurred the first requirement is to determine the
nature of the violation. This means deciding whether a violation of the right to water and sanitation is the result of
what people do, or on the contrary, the result of what they should do, but do not. However, when rights are not
realized because a State is incapable of doing so, then this cannot be considered as a violation. On the other

113/ The Maastricht Guidelines were adopted in Maastricht (Netherlands) on 22-26 January 1997. They are based on The
Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights [UN doc.
E/CN.4/1987/17, Annex; and Human Rights Quarterly, Vol. 9 (1987), pp. 122-135]

114/ These violations correspond to situations in which for example, a State: a) does not respect or protect a right, or does
not remove the obstacles preventing its immediate implementation. For example, the absence of adequate regulation of
services provided by the private sector; b) does not take fast, concrete and targeted measures permitting the full realization
of a right. For example if the State does not make provisions to ensure that the essential services of water and sanitation are
accessible to all and at an affordable price; c) does not give priority to the realization of the core of each right, in particular for
marginalized, excluded or vulnerable population groups. For example, massively investing in the improvement of services in
affluent districts, and doing virtually nothing to improve services in shantytowns or rural areas
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hand, measures following a natural disaster must in no way discriminate against marginalized groups'*®. Indeed,
to claim that a violation has taken place, proof must be provided that a given action of the State has prevented the
realization of a right and that this situation can be corrected if the said action is abandoned.

In the case of the right to water and sanitation, great care must be taken when assigning responsibility for
violations and using terms such as “transgressor” in view of the legal and political implications of assigning
such responsibility.

Beyond the need to exercise sensitivity and diplomacy, there are other reasons to be wary of what terms
are used when referring to economic and social rights. These reasons include the fact that economic, so-
cial and cultural rights may not necessarily be violated under the terms of international human rights stan-
dards, even if some people do not exercise them fully. For example, a state that condones, or fails to con-
demn the use of torture by authorities in just one isolated case can be held accountable under international
standards. In contrast, the right to access to water will not necessarily be breached if an individual has no
such access if the state concerned can demonstrate that it is working towards broadening access.

There is, however, no doubt about the extreme difficulty involved in monitoring and assessing the progres-
sive realization of economic, social and cultural rights requiring as it does the collection of accurate data,
facts, and indicators to follow up progress towards achieving full realization'®. Nonetheless, a “violations-
based approach”''” developed over the past few years, makes it possible to identify a failure of a State
to fulfil its immediate responsibilities or meet its minimum core obligations. The method suggested in the
following section is an adaptation of the approach consisting in identifying violations as part of a rights-
based advocacy''®.

14.2. Identifying violations of the right to water

Research (understood as the collection and analysis of information) is the cornerstone of this approach.
Research enhances the legitimacy and strength of the messages, minimizes associated risks and con-
tributes to strengthening the impact of advocacy activities'®. For this reason, this section will attempt to
develop a method that would permit a precise analysis and assessment to be made of violations of the
right to water and sanitation of populations caught up in and affected by humanitarian emergencies.

115/ This kind of problem arose, for example, in the wake of the Indian Ocean tsunami. For an overall picture of the problems
of human rights that occurred in the Nanggroe Aceh Darussalam (Aceh) province following the tsunami, see Amnesty Inter-
national, Indonesia. “The Role of Human Rights in the Wake of the Earthquake and Tsunami” (Al: ASA 21/002/2005)

116/ Chapman (A.R.) A Violations-based Approach for Monitoring the International Covenant on Economic, Social and
Cultural Rights In: Human Rights Quarterly, 18(1) 1996, pp 23-66.

117/ Human Rights for Human Dignity: A Primer on Economic, Social and Cultural Rights. Amnesty International, 2005, p. 24
118/ It should be noted that the approach described focuses more specifically on responsive measures. Protection risks is
the terminology many protection-mandated agencies would use in that situation

119/ Saving Lives, Protecting Children: Advocacy in Emergencies. Draft Framework and Guidelines for Discussion and
Consultation. UNICEF, July 2007, p. 13
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Key challenges for humanitarian agencies wishing to develop advocacy and campaigns to
improve economic, social and cultural rights, including the right to water and sanitation, consist of:
- 1. Identifying the problem;

- 2. |dentifying overall violations and/or aspects of the human right to water that are violated;

- 3. |dentifying victims;

- 4. |dentifying those responsible;

- 5. And last but not least, identifying solutions on which to focus advocacy.

As a result, any situation analysis will require that the key stages of appraisal and assessment set out
below be carried out.

14.2.1. Problem identification
First of all, the general problem needs to be identified, along with any warning signs indicating that a situ-
ation exists whereby the human right to water and sanitation could well be put at risk.

14.2.2. Identification of the aspects of the right to water that are being violated

Key question: In what way is the exercise of the human right to water and sanitation being impeded
or denied?

A response to this first critical question is needed in order to fully understand the precise nature, pattern
and scope of violations or threats of violations that populations caught up in emergencies may face and
will require access to a solid documentary base of how the right to water and sanitation is being placed at
risk. This, in turn, requires that indicators, accurate statistics and information are available. The following
checklist has been drawn up to help humanitarian staff identify and address the main aspects of the rights
to water that might be violated in times of emergency. This list is in no way exhaustive and could certainly
be improved as the work of the agencies concerned develops'®. In particular, the checklist is open to
adaptation to different local contexts — for example, a water treatment plant may be considered a source
of water, just as a well is. This is particularly important in contexts such as armed conflict or internal dis-
placement. It is nevertheless important to bear in mind that any analysis must take the normative content
of the right to water and sanitation into account.

120/ It should also be noted that all aspects of this checklist should be disaggregated, e.g. on grounds of age, gender,
vulnerability (such as disability, legal status, etc.)
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Table 12 - Checklist: Which aspects of the human right to water are affected?'?

Checking quality - “The water required for each personal or domestic use must be safe, therefore
free from micro-organisms, chemical substances and radiological hazards that constitute a threat to a

person’s health'??”.

- What are and where are the water sources?
- Is the water source protected against contamination?

- Is the water visibly contaminated with excrement or waste; is the water source at risk of contamina-
tion?

- Do people have to take care of their personal hygiene or wash their clothes directly at the water
source?

- Do animals also use the water source? Is there any protection against animals accessing it?
- Is household, agricultural or industrial wastewater discharged into the water source?
- Do people have access to safe sanitation, such as improved latrines or sewerage systems?
- Is the water supply system regularly maintained? Is water quality regularly controlled?

- Is the water treated to make it fit for human consumption? Do people know how to treat the water to
make it safe and do they have the means to do so?

- Does water have to be stored, for example because there is no continuous supply? Is the way in
which water is stored safe?

- |s assistance given to communities relying on non-piped water sources to help them conserve water
quality?

- Is there any national standard for water quality? Is it adhered to?

- Are there any specific issues related to water quality in the country (arsenic, fluoride...)?

- Is there any information at water point level to warn about bad water quality (i.e. in Bangladesh and
Cambodia, pumps with arsenic have red warning signs painted on them)?

- Are there any particular beliefs associated to water sources?

Checking acceptability - “IVater should be of an acceptable colour, odour and taste for each personal

or domestic use”.

- Have people complained about the smell, taste or appearance of the water?
- Do people use different water sources for different activities due to colouring at one of the water points?

- Have people returned to their initial water source, due to the smell and taste of chlorine in the treated
water source?

- Are there any particular beliefs associated to the colour or taste of water?

Checking availability of sufficient and continuous water supply - “The water supply for each
person must be sufficient and continuous for personal and domestic uses'®”

- Is there a water source in the immediate vicinity of the home?
- How much water is available per person per day?

- Is the available water quantity restricted? Is there enough clean water not only for drinking, but also for coo-
king and personal hygiene?

- Is water always available or only during certain periods?
- Are people often disconnected? Are there alternative sources of water that can be used if this occurs?
- Are there often breakdowns of the water supply? How long do they last and are they automatically repaired?

Checking physical accessibility - “Sufficient, safe and acceptable water must be accessible within,
or in the immediate vicinity, of each household, educational institution and workplace. (...) Physical
security should not be threatened during access to water facilities and services.”

- Is there a water source within physical reach? Are water collection points close enough to where people live?
- How much time do people spend on collecting water, including waiting time at the source?

- Is it safe to go to the source and to use it, or do people have to fear harassment or physical violence?
- Is it safe for women, children and vulnerable people to collect water alone?

Checking economic accessibility - “/Vater, and water facilities and services, must be affordable for all’.

- What is the cost of water and/or connection fees? Have prices risen a lot recently?

- How much of their income do people spend on water?

- How high are prices compared to the minimum wage?

- Are prices controlled or fixed by public authorities?

- Are there subsidies or similar mechanisms that lower the cost of provision of the basic water supply?
- Is there a free basic supply for those who are unable to pay?

- Is the water point accessible for the handicapped, the elderly, children, pregnant women and, in general,
vulnerable people?

121/ This list has been adapted from the brochure “ Identifying and Addressing Violations of the Human Right to Water —

Applying the Human Rights Approach”, FoodFirst Information and Action Network (FIAN), and Bread for the World
122/ All excerpts are taken from General Comment 15, paragraph 12.
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Checking non-discrimination - “Water and water facilities and services must be accessible to all,
including the most vulnerable or marginalized sections of the population, in law and in fact, without

discrimination on any of the prohibited grounds”.

- Is access to water denied to some groups because of their race, sex, national or social origin, or other
reasons?

- Is there discrimination in legislation or in any government policy and practice that violates the human
right to water of particular groups or individuals?

- In case of armed conflict, is the right of prisoners and detainees to water guaranteed?
- Are some people discriminated against (e.g. because of HIV/AIDS)?

- Are women discriminated against because of lack of proper consideration of the need for privacy?

123/ loid.
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Checking information on water issues - “Accessibility includes the right to seek, receive and impart

information concerning water issues”

- Are people aware of their legal rights? Are people aware of their own and other’s responsibilities?

- Is information concerning water issues available to all? How difficult is it to get hold of this information?
Is information available in local languages spoken by the communities?

- Do state authorities provide information on water? Do they make sure that private companies provide
such information?

- Is the tariff system and the negotiation of tariffs transparent?

Note that this table highlights the complexity of WASH-related delivery issues. In terms of advocacy, it is
important for NGOs to avoid becoming bogged down in minutiae when referring to rights (e.g. for example
assessing what level of pricing would constitute, or not, a violation of the right to water) and to remain at
an overall analytical level.

14.2.3. Identification of victims

Key question: Which population groups are affected by violations of their right to water?

The victims of a violation of the right to water and sanitation need to be identified. Special attention must
be paid to vulnerable groups and to cross-cutting issues such as gender, IDPs, HIV/AIDS, children, elderly
people, the disabled, etc. It is also essential to find out how many people are affected by violations of their
rights and where they live which means that this stage will call for good background knowledge and famil-
iarity with methods of evaluating the concept of vulnerability. An attempt will also be made to understand
the effects of violations of the right to water on groups identified as “affected”.
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Figure 1 - Checklist: The victims

Is the general
population affected, or only
specific groups? What size

are the group(s) affected?
Have those affected been
deliberately targeted by the

/_> Who are the victims?

authorities?
Checklist:
Idenpf;png the Within the affected
victims group(s), who are most
Can patterns of vulnerability be identified? likely to suffer (breakdown

by gender, age, health,
N social status, etc)?

In addition to water-
related factors (hygiene,
sanitation), are the affected
groups also deprived of the
exercise of rights such as
freedom of movement, ac-
cess to livelihoods, etc?

What other rights are affected?

What action has been
What was the impact of the violation taken to mitigate the impact

at the time the research was carried out? \ of the violation? How sustai-
nable is such action?

As far as possible, violations of the right to water should be identified through direct contact with the peo-
ple concerned, either through interviews or via the medium of focus group or large group discussions'?.
The choice will depend upon the context'?.

Moreover, both in theory and in practice, all rights are interdependent and interrelated. As a result, indi-
viduals rarely suffer neglect or violation of just one single right. Thus, in most — if not all — emergency
situations, if the right to water and sanitation is violated, then so are a number of other rights. For example,
people deprived of access to water and sanitation services may also be victims of racial, sexual and other
forms of discrimination. Therefore, any analysis of the right to water and sanitation should be correlated

to the study of other rights such as, for example, the right to food or the right to an adequate standard of
living.

124/ Slim (H.) and Eguren (L. E.) Humanitarian Protection: op.cit. p. 32

125/ Large group discussions generally focus on a description of problems, community services, vulnerable groups and
institutional mapping. The objective of focus group discussions may be to make a more in-depth analysis of the problems
identified by larger groups, determining underlying causes and exploring solutions to problems that vulnerable groups face.
Key informant interviews may be semi-formal interviews held with officials from the local administration, WASH staff, and
representatives of local NGOs, etc. They may focus on community services, access issues and institutional mapping. Focus
group categories may include women, youth, the elderly or any specific population groups and representatives of develop-
ment committees and associations.
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In research and advocacy, it is important to draw a line between a group being affected and the transgres-
sor’s intention (i.e. often the government) to adversely affect the group. The context (in terms of respect
for other basic human rights) can help in assessing whether a violation of the right to water is intentionally
targeted at a particular group.

In some conditions, such as those of armed conflict, organizations which identify groups whose right to
water is being violated may well find themselves accused of bias in favour of those groups: by identifying a
group as a victim, organizations may be suspected of supporting the political or other views espoused by
the leaders of that group. Approaches that might help mitigate this risk are outlined in the following para-
graphs. However, it is a general rule that research must be as impartial as possible, focussing on facts and
refraining from ascribing a motive or intention to stakeholders when this is not backed by direct evidence.
This is particularly important when addressing question 1in the box on the previous page.

14.2.4. Identification of transgressors

Key question: Which stakeholders are at the root of the cause for concern or violation? What are their
capacities and constraints?

Research should include the collection of data that allows, to the extent possible, for the identification of
those responsible for the violation — even if for the tactical reasons outlined below it is not always appro-
priate to publicly name those responsible. As part of this research, an attempt will be made to determine
the degree of authority of the groups responsible for the violations, the resources available to them, and
any factors facilitating the violations. There is a wide variety of possible transgressors (including states,
private companies, armed groups in case of war, etc.) even though governments, as the main subjects of
international law, are often ultimately responsible.

However, not every situation in which people do not have full access to adequate water can im-
mediately be termed a human rights violation. Humanitarian staff would have to demonstrate that a
State has not met its obligation to respect, protect or fulfil the right to water. Only such a breach of obliga-
tion by a State constitutes a violation of human rights.

The following questions might serve as a guide to research on the nature of a state’s responsibility to pro-
tect the right to water and sanitation.
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Figure 2 - Checklist: The responsibility of the authorities

Are there baseline
data about the past situ-
ation in relation to access
to water and sanitation?

These data need not be formal statistics; they
— may be drawn from local knowledge or the humani-
tarian agencies’ own experience.

Is there evidence

Checklist: that the situation has What aspects of the situation have dete-
The respon-  —» deteriorated in the period —  riorated? It is important for advocacy messages
sibility of the or geographical location to be specific, pinpointing particular aspects of a

authorities under consideration? situation.

Has the

government (or any
state agency, public or In addition to water-related factors (hygiene,
semi-public body or entity — sanitation), are the affected groups also deprived of
over which the authorities  the exercise of rights such as freedom of movement,
exercise control) taken access to livelihoods, etc?
any steps that brought
about deterioration in the

situation?
For the answer to this question to be “yes”,
Has the the steps need to be clearly defined, for example in
government (or any other past recommendations of humanitarian organiza-

entities, as above) failed __tions (refraining from using a certain type of weapon,
to take specific steps that or revising zoning regulations, etc). They should also
could have prevented be related to the specific situation under consider-
such deterioration? ation, and there should be a reasonable assurance
that they would have been effective.

Did the situation reflect a repetition of a past
policy or practice? Or was the action or failure to
take action unusual in view of the government’s past
Did the action, record? This aspect mght prove to be a good proxy
or failure to take action, — indicator of the government’s intentions, hence its
follow a pattern? importance to research. For example, existence
of inoperative or damaged water pipes might be
ascribed to the selective failure of the government to
maintain infrastructures in opposition-held districts.

Recognition of the existing situation may in
some contexts be a form of remedial action in itself.
However, any admission of deterioration on the part

of the authorities may be combined with denial of

responsibility. It is important to analyse any public

statements of the relevant authorities, and to com-
pare these with the situation on the ground.

Does the
government (or entity)
acknowledge the —
deterioration in the
situation?
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In any situation it is essential to assess whether the State had the means to meet its obligations. Indeed, if
a government is not unwilling but truly unable to respect, protect or fulfil the right to water, then this is not a
violation. However, this is only true if the State actually attempted to use its resources as efficiently as pos-
sible. States especially have to demonstrate that they have effectively used all available resources when
they fail to fulfil core obligations. Any measures that deliberately reduce people’s access to water are gen-
erally prohibited and state authorities have to justify any such retrogressive measures and prove that there
was no alternative. Even if no resources are available to proceed with the realization of the right to water,
States are at least required to acknowledge the situation and to address it, for example by developing a
relief strategy or by requesting international assistance. Finally, it should be noted that even when States
are actual transgressors, rights advocates may wish to refrain from labelling them as such, so as not to
(further) antagonize the authorities. Furthermore, in many situations, whilst it may be difficult to establish
whether a formal transgression has taken place —it may still be clear that the risk exists.

14.2.5. Identification of relevant legal standards: What rights do people have?

Key question: What rights do people have under applicable national law and relevant international
human rights standards?

Once the nature of violations and their impact and effect on particular groups has been established, it
becomes possible to measure the situation against exact standards in international law with a view to
providing a formal description of identified abuses and violations. This can be achieved in the four main
stages shown in the following figure.
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Figure 3 - Checklist: rights and legal standards

An attempt has to be made to determine
which benchmarks of national, regional and inter-
national law can be used to measure the pattern
of violations and identify the laws, conventions,

declarations, and specific articles that clearly relate

What applicable to the situation of identified groups. This lets us
national and international ~ answer questions such as: Which of the existing hu-
standards are relevant — man rights instruments has the country concerned

to the situation under ratified? Has the government ratified any regional

consideration? human rights conventions? Is the government
fulfilling its obligation to report to relevant monitor-
ing bodies? And, at the national level: is the right to
water expressly written into the constitution or other
. laws? Are human rights respected in the country’s
ChecKlist: constitution, laws and policies?
rights and
legal standards Which authorities have primary responsibility
applicable Who is responsible for stopping the perpetrators under national and
\_} for enforcing the legal -~ __ international law and which other States have par-
commitments identified ticular responsibility for responding to and curtailing

above?

What international
mechanisms are in place

to mitigate or address the —

violation identified?

violations under international law?

Which international organizations, humani-
tarian agencies and/or international human rights
mechanisms are mandated to respond to such
violations?

Clarify the particular responsibilities of your
own organization under these laws and decide on
its position or mandate, if applicable, with regard to

— submitting evidence to current or future investiga-
tions or proceedings of international or national
courts.

What can your own
organization do?
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14.2.6. Identification of advocacy priorities: What is the message of change?
Key question: What opportunities exist to enable the full exercise of their rights for all people?

While an advocacy campaign may, for tactical reasons, focus on the plight of victims or on highlighting
“good news “ stories, it is essential that, irrespective of this focus, those conducting advocacy should
have a clear view of the change they wish to succeed in bringing about in the situation under
consideration. That view may or may not be part of the public message itself, but even if it is not, hu-
manitarian organizations involved in advocacy activities should have a shared vision of the behavioural or
factual change(s) they seek to achieve. This may be the elimination or at least mitigation of the immediate
cause of a violation of the right to water (for example, sending a police force to patrol in the vicinity of water
points, etc) or the remedy may be of a more systemic nature (such building a water treatment facility). In
most cases, the research suggested in figures 1 and 2 and the analysis of victims and transgressors along
the lines suggested above in paragraph 14.2.4, should yield a number of possible approaches to address
this problem.

It is indeed important to note the difference between an advocacy message, and the specific recommen-
dations that may accompany it. The message should be simple, short and readily understandable by both
stakeholders and the general public. Recommendations for action, however, can be much more complex
and technical. In some cases, it makes sense to develop advocacy in successive phases, addressing dif-
ferent aspects or “layers” of the identified problem. The following figure summarizes the key questions to
be addressed when developing an advocacy message.

© ACF - THE HUMAN RIGHT TO WATER AND SANITATION IN EMERGENCY SITUATIONS

- Part 3 - Advocacy on the right to water and sanitation in emergencies

Figure 4 - Checklist: The advocacy message

The message should generally be relatively
short, but explicit enough to indicate which key

What is the key stakeholders are being addressed, what they
message? —  should do and how they should do it. In other
words, the message should not merely say “this
must stop”.

An advocacy message, of necessity short and
simple, cannot always address specific recommen-
dations to all relevant stakeholders. However, as
/N How does the part of their overall advocacy strategy, organizations
message address the key — should include such recommendations, even if they

Checklist: stakeholders? are not part of the headline message. This ensures
The advocacy h s rel for all key stakehold
st the message’s relevance for all key stakeholders

and that it does not appear to be biased against a
particular actor(s).

The advocacy strategy should take

What are the into account the constraints under which the
prerequisites for the stakeholders operate, including limitations on
advocated changeto ~  their power or resources to address the identified

occur? problem. These are constraints that can be

addressed in a subsequent phase of the advocacy.

~ What specific con- An advocacy message is often reinforced if
tribution do the advocacy the campaigning organizations themselves clearly

organizations plan to set out their contribution to mitigating the identified
make towards realization problem.

of the message?

14.3. What types of advocacy should be undertaken in support of the
right to water and sanitation?

With knowledge of and information about the violations of the right to water and sanitation, humanitarian
aid agencies can develop a variety of advocacy initiatives targeted at authorities and other concerned
actors in order to ensure protection of and assistance to populations affected by a humanitarian emer-
gency.

The analyses and evaluations already conducted would seem to suggest that advocacy can respond to
several aims: prevent violations, call a halt to observed perpetrated violations, attenuate the effects of vio-
lations on victims and even take action to expose and penalize those responsible for such violations.

The elements discussed above provide suggestions for possible advocacy activities that could usefully be
developed to ensure the respect, the protection and the fulfilment of the right to water and sanitation of
those affected by emergencies. Of course, options chosen can differ significantly according to the (often
very specific) mandate of a humanitarian aid agency, available resources, the context and so on. Conse-
quently, each agency has to develop its own most apposite strategies, taking into account if possible the
suggestions offered in the present Handbook.
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14.3.1. Speaking out

At international and national levels, aid agencies and personnel can speak out against any abuses of hu-
man rights witnessed, and offer evidence of and highlight violations or disregard for the right to water and
sanitation. This requires a methodology to pinpoint and document abuse as accurately as possible. The
previous chapter provides more detailed information on a suitable methodology, along with a plausible
interpretation of it.

On the other hand, an approach that concentrates on denouncing or exposing abuse or violations can
sometimes present serious risks for the safety, security and dignity of the affected individuals/communities.
It can similarly confront field teams responsible for identifying and collecting evidence of abuse with a real
dilemma. In fact, one of the recurring difficulties faced by humanitarian agencies is whether sustainable
water, sanitation and hygiene activities should be linked to evidence and exposure of observed infringe-
ments of human rights, given that these activities could both limit their ability to provide water and sanita-
tion services to the populations they serve, and jeopardize the safety of their own personnel. Hence, and
depending upon both context and situation, it is clear that public exposure of breaches of human rights
is not always the best, nor the most sustainable solution, and that, on the contrary, this could gainsay the
initial goal of saving lives by ensuring the satisfaction of basic needs.

7
In our work:

Personnel working in the field are often the first to observe violations of the right to water and
sanitation. For this reason, field staff are in a position to:

- Collect accurate data on the populations affected;

- Confirm evidence to the fact that violation(s) of the right to water have indeed taken place;

- Provide detailed reports on the situation to Headquarters and international organizations man-
dated to protect human rights;

- Determine, in consultation with Headquarters, whom else to inform and cooperate with other lo-
cal and international organizations working in the field, as well as with donors and governments;
- Consider whenever possible, conducting joint activities with other organizations in order to maxi-
mize the effectiveness of action taken to redress violations of the right to water and sanitation of
people caught up in any kind of emergency. Here it would seem interesting to reflect upon the
opportunity offered by the WASH cluster that is composed of a group of humanitarian agencies
having a common core of values and tools in addition to their own proper specificities. This poten-
tial for coordination could result in the communication of messages carrying much more weight
and the achievement of much better results'®.

- Build up coalition and networks. Inter-disciplinary alliances involving NGOs working on water and
sanitation related issues, grassroots groups and human rights groups, etc. should be encouraged
to promote the advancement of water and sanitation rights within and across national borders.

- Develop options, in consultation with Headquarters, including private communications to of-
fending parties, formal representations to national authorities, public statements of concern, and
any other activities designed to protect the right to water and sanitation of those affected by
emergencies;

- Establish monitoring and reporting systems that document neglect or violations of the right to
water and sanitation.

126/ It seems important for organizations in the Cluster to speak, as far as possible, with one voice. This does not necessarily
mean that all organizations must be heard to say the same things, but that at least the messages should be consistent. Also,
the research base should be shared.
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14.3.2. Advocate at international forums

At the global level, aid agencies and personnel can advocate at international and regional forums on behalf
on those whose right to water and sanitation has been threatened or violated. Events such as the World
Water Forum present opportunities to share experiences on and find common solutions to the problematic
of the right to water and sanitation of populations affected by humanitarian emergencies.

Case Study 2 - The right to water in emergencies defended at the 5th World Water Forum

The next World Water Forum will be held in Istanbul in March 2009. ACF-France, along with other
humanitarian aid NGOs, will organize a session on the right to water and sanitation in emergen-
cies. By bringing together humanitarian agencies, UN organizations, governments and civil society
representatives this session will permit key examples of violations of this right in emergencies to be
identified, and to highlight the added value of a rights-based approach to emergencies, in terms
of field and advocacy practices.

14.3.3. Influence policies of national governments, international donors, and private companies
Again at the global level, aid agencies and personnel can attempt to influence the policies of national gov-
ernments, international donors, and private companies in order to ensure that people’s rights are secured
and protected in emergency situations. For instance, they can undertake a number of activities in relation
to obligations of international assistance and cooperation:

- Work to ensure that greater attention in donor and lending policies is paid to populations caught up in
emergencies of any kind;

- Advocate for priority in the provision of international aid to the most vulnerable groups of the popula-
tion;

- Campaignagainst embargoes or similar measures that restrict the supply of adequate water resources
or access to water facilities;

- etc.

The following box gives an insight into the stance of two of the main emergency donors, the UK Depart-
ment for International Development, (DFID) and the Humanitarian Aid Department of the European Com-
mission (ECHO) as regards the right to water and sanitation. In both cases much remains to be done in
terms of advocacy if better recognition of this right is to be included in their policies.
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BOX 19 - The position of two main donors in respect of the human right to water and
sanitation in emergencies

DFID

DFID is without a doubt currently the most progressive financial backer when it comes to the right
to water. In 2006, DFID adopted an official position on the right to water whereby it recognizes the
right to water as a component of the right to an adequate standard of living (contained in Article
11 of the ICESCR) and not as a self-standing right per se'” .

DFID considers the right to water both as a tool to be used to improve access to water in de-
veloping countries, as well as a means to fight poverty. More generally speaking, DFID perceives
the implementation of human rights as a powerful force towards achieving good governance and
compliance with the rule of law. DFID encourages the development of programmes anchored in a
“rights-based approach”. For that reason, DFID intends to re-examine its strategies in order to in-
corporate the right to water in them and promote the implementation of basic human rights. Care-
ful attention must therefore be paid to further developments in this domain'?. This being said, it is,
however, important to note that during the seventh session of the Human Rights Council, whilst
the United Kingdom expressed its support for the right to water, it stated that it did not recognize
the right to sanitation, without however taking any active stance against it.

ECHO

The mandate'®® conferred on ECHO by the European Union consists in providing assistance and
emergency aid to victims of natural disasters or to those caught up in conflicts outside the Euro-
pean Union. This aid is sent directly to populations in distress, regardless of race, religion or politi-
cal affiliation. In fulfilling its mandate, ECHO considers the right to water to be a fundamental right
but believes that the right to water as defined by United Nations General Comment 15 (2002) goes
far beyond its own objectives and is more of a development issue germane to other organizations
within the European Commission, such as EUROPEAID.

Finally, humanitarian aid agencies and personnel can advocate for increased funding and greater focus of
the international community on the right to water and sanitation of populations caught up in emergencies.
The most recent development at the international level to promote universal access to water and sanita-
tion, along with the obligations of industrialized countries to pledge international assistance, places addi-
tional responsibilities on these countries to help nations with more precarious economies to achieve these
goals. These responsibilities and obligations can be used as the basis for an effective advocacy strategy.

14.3.4. Work with national and regional enforcement procedures to ensure state accountability
A human rights approach to water and sanitation must emphasize that States are accountable for com-
plying with their international, regional and national obligations arising from this right. Working to establish
legal and other appropriate remedies for violations of the right to water and sanitation is therefore critical
to its promotion and protection. It is important that NGOs take every opportunity to bring cases of actual
or potential violations of this right to national and/or regional courts and other available complaints and

127/ For more details, please consult: http://www.dfid.gov.uk/pubs/files/human-right-water.pdf

128/ For a more global insight into DFID’s position on human rights, please refer to: Piron (L. H.) and Watkins (F.) DFID Human
Rights Review: A Review of how DFID has Integrated Human Rights into its Work. London, ODI, July 2004.

129/ / For details of ECHO’s humanitarian mandate, please consult http://eur-lex.europa.eu/
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enforcement mechanisms (such as tribunals), either by invoking the right to water and sanitation directly
or indirectly, or another water-related human right that is protected in national and/or regional legislation.
Although many NGOs will not have the resources (staff, financial or other) to pursue legal remedies on their
own accord, it is important to be aware that opportunities exist to contribute to cases brought by others.

14.3.5. Raising awareness of the rights of affected populations in emergencies
At regional and national levels, humanitarian aid agencies and personnel can raise international awareness
to international standards, government obligations and national legislation that protect the right to water
and sanitation of people affected by emergencies. This could be done for instance through:

- Dissemination of these guidelines;

- Organization of training and awareness-raising meetings;

- Discussions with competent national authorities to remind them of their duties and responsibilities

under the terms of international law and the treaties ratified by their States®.

14.3.6. Raising awareness of people affected by emergencies to their rights

At local and regional levels, aid agencies and personnel can raise the awareness of populations affected
by emergencies to their rights in emergency situations and provide information on how they can claim their
right to water and sanitation. This is a very important phase, even in situations of emergency, and is best
achieved through dissemination of information about the rights of populations affected by emergency situ-
ations to all concerned. First of all information is needed on how much people involved in an emergency
know about their right to water and sanitation and the responsibilities and duties incumbent upon their
local authorities. In addition, local initiatives of this nature make it possible to prepare the transition from
the emergency situation being lived through when action is taken, and that of rehabilitation/reconstruction/
development.

Case Study 3 - UN/Government campaign on the right to water in Haiti'

In late 2008, the Government of Haiti (Water and Sanitation Cell of the Ministry of Public Works)
and a number of UN agencies present in Haiti (OHCHR, UNICEF, UNDP, and the Human Rights
Section of the UN Mission in Haiti, MINUSTAH) grouped together to conduct a 2-months aware-
ness-raising campaign on “the right to clean drinkable water”. The campaign began in October
2008 and ended with an official ceremony on 10 December, Human Rights Day. Follow-up action
is being planned.

The action was prompted in part by the alarming statistics on access to water in Haiti: only 16.5%
of the population enjoy access to adequate sanitation, according to 2008 UNDAF figures (less
than 10% have running water at home). 45% are deprived of durable access to water, and 50%
of households are at 30-minutes walking distance from the nearest water facility. 70% of the water
consumed is untreated, according to the same source.

130/ The second phase of this project will consist in training and awareness-raising in the field. Practical tools on the right
to water and sanitation will be designed to assist in training, awareness-raising and organization of meetings and placed at
the disposal of humanitarian staff

131/ For more information on MINUSTAH activities, refer to www.minustah.org
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According to the UN agencies, the objectives of the campaign were to:

- Raise awareness of the population and the Government of Haiti on access to water as a human
right (rather than a need);

- Seek an increased Government of Haiti commitment to enabling the exercise of the right to
water, which could be demonstrated, for example, by ratification of the ICESCR, enactment of the
Water Sanitation Bill, or an increase in government budgets related to clean drinkable water.
During its 2-months duration, the campaign participants (UN agencies, local NGOs active in re-
mote locations, government experts, representatives of the official water and sanitation services,
etc) conducted awareness-raising activities, including:

- Conferences on economic, social and cultural rights in the 8 regions where the Human Rights
Section of MINUSTAH is present — the conference in the capital Port-au-Prince was held in the
presence of a member of the Committee on Economic, Social and Cultural Rights (independent
experts monitoring the compliance of State Parties with the ICESCR);

- Sensitization activities in high schools, universities, local government offices and remote villages
where access to drinkable water is most problematic;

- Drafting a document advocating the ratification of the ICESCR;

- Joint presentations with representatives of the Ministry of Public Works on access to water and
the work of the Ministry;

- Other sensitization activities with NGO partners at local level, including production and dissemi-
nation of public information materials (posters, etc) and radio broadcasts.

- A closing ceremony on 10 December 2008, focusing on the right to water.

According to the UN, the action benefited from the local knowledge and credibility of NGO par-
tners operating in remote locations. It also benefited from the support of local authorities and
government experts (even though some of the activities were directed at advocacy towards senior
officials on ratification and budgetary allocations). The action will be followed-up with further advo-
cacy, particularly around the adoption of the Water and Sanitation Bill.

14.3.7. Alert the Committee on Economic, Social and Cultural Rights

At the global level, the Committee on Economic, Social and Cultural Rights can be alerted to the fact
that the right to water and sanitation has been violated. This Committee is responsible for monitoring the
implementation of the ICESCR by States parties. By examining reports submitted by States, the Commit-
tee seeks to determine whether the provisions of the Covenant are, or are not, being adequately applied
by State parties and how the implementation and enforcement of the Covenant could be improved. The
Committee then issues specific legislative, policy and other suggestions and recommendations such that
economic, social and cultural rights are more effectively secured. The first report must be presented within
2 years of the entry into force of the Covenant for a particular State party and thereafter once every 5 years.
After having completed the analysis of the reports in the presence of the States parties, the Committee
draws up “concluding observations” which constitute the decision of the Committee on the status of the
Covenant in the given State party. They are made public on the final day of each session. The conclu-
sions of the Committee are not binding. But they do indicate the opinion of the only expert body entrusted
with and capable of making such pronouncements. Consequently, for States parties to ignore or not act
on such views would be tantamount to showing bad faith in implementing their Covenant-based obliga-
tions.
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The Committee attaches great importance to cooperation with NGOs at local, national and international
levels whether or not they have been accorded advisory status within the Economic and Social Council.
It constantly encourages these organizations to take part in its activities with the aim of reinforcing the ef-
fectiveness of international follow-up of the implementation of the Covenant.’*2 The Committee recognizes
the important contribution that NGOs can make in providing information about the status of the Covenant
within States parties. On the first day of each session of the Committee, the afternoon meeting is set aside
for NGOs who can present either written or oral declarations. The active participation of NGOs in the work
of the Committee has proved essential in ensuring wide distribution of information about the Covenant
and the Committee at the national level. However, it is obvious that this process, which only takes place
once every five years for the States parties having ratified the Covenant, is not really adapted to emergency
situations, which often demand rapid intervention, even in terms of advocacy. Nevertheless, it is important
to know that this option is available.

Moreover, if at present there is no procedure allowing individuals or groups to submit a complaint for viola-
tion, a number of organizations are recommending that such a procedure be set in place'?. But finally, on
a more informal basis, whilst the CESCR is free to consider a letter from an individual, it is unlikely to study
such a letter formally, except as part of the documents it reviews when gathering evidence about eco-
nomic, social and cultural rights in a particular State. If serious and widespread abuses of Covenant rights
are seen to be occurring in a particular country, an NGO may wish to immediately inform the CESCR, by
fax, letter, or e-mail message to its Secretariat. In rare cases the CESCR or its Chair may decide to contact
an offending State without waiting for its next periodic review. An NGO is more likely to receive a rapid
response to an emergency appeal if it contacts several individuals and organizations. Possibilities include
the following: sources inside the country where the violations are occurring (Ministers responsible; Attorney
General/Minister of Justice; Foreign Minister; receptive politicians and relevant parliamentary committees;
supportive NGO coalitions; the courts (to seek an injunction or other order halting harmful activity); embas-
sies of countries known to champion relevant human rights; print, broadcast and media journalists) and
sources outside the country (OHCHR, NGOs such as Amnesty International, etc., which operate urgent
action networks or services); human rights supervisory bodies of regional organizations; the foreign minis-
tries of countries known to champion the relevant human rights'4.

14.3.8. Alert other UN monitoring bodies

Other monitoring bodies, such as the CEDAW or the CRC, can also be alerted, particularly when specific
groups such as women or children are being subjected to violations of their right to water and sanitation.
The treaties monitored by these two committees provide the most substantial guarantees for the various
components of the right to water and sanitation.

132/ With the aim of guaranteeing the most effective and widest possible participation of NGOs in its work, in 1993 the
Committee adopted a document entitled “Participation of NGOs in the Activities of the Committee on Economic, Social and
Cultural Rights”, which sets out the salient points of such participation

133/ Under the provisions of this Optional Protocol, any State that ratified the Covenant would have the option of taking on
extra duties by ratifying the proposed Optional Protocol as well. By doing this, a country would be agreeing that its people
have the right to make individual complaints to the UN about human rights violations for which that State Party is responsible.
These complaints, known as “petitions”, would be reviewed by the CESCR on a case-by-case basis. An Optional Protocol
permitting individual complaints of Covenant violations has been drafted, but not approved

134/ For more information, please refer to: Promoting and Defending Economic, Social and Cultural Rights; available on-line
at the following address: http://shr.aaas.org/escr/handbook
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It is also important to note that there are various other international and regional monitoring bodies to
which humanitarian agencies can submit evidence on the extent to which governments are implementing
and/or violating their right to water and sanitation obligations. They include the monitoring committees of
the other international legally enforceable human rights treaties, UN charter-based mechanisms (such as
other Special Rapporteur), and regional treaty monitoring bodies and human rights tribunals.

Finally, information to these treaty bodies can be sent confidentially. This possibility can be of the utmost
importance in cases where organizations do not want to/are unable to risk public submissions. This can
particularly be the case in times of war, for fragile states, during political conflicts, or due to any other sensi-
tive issues humanitarian agencies have to deal with.

The following figure summarizes the different advocacy initiatives that humanitarian agencies can de-
velop.

Figure 5 - Different types of advocacy
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14.4. Developing an advocacy strategy

The preceding sections have reviewed the various modalities of advocacy that ultimately all seek to effect
practical changes on the ground. Emergency contexts often make it difficult to articulate explicit strategies,
particularly where a situation changes rapidly. The following criteria should be met if a sound advocacy
base is to be created:

- Understand the broader context of a particular situation. Man-made emergencies often result
from the convergence of a range of factors, from the local to the global level. This is most palpable in
situations of armed conflict where there are clashes of interests, but other crisis situations may also
reflect similar aspects. It is important for organizations engaged in advocacy to analysis these factors
and the ways in which they need to be taken into account in advocacy. Such analytical work is often
done as part of situation reporting, outside emergency contexts — these reports are therefore a useful
source of background research for use in planning advocacy work.

- It is essential, as highlighted above, that advocacy be backed up by impartial, factual re-
search. Although no-one usually disagrees with this approach in theory, carrying out impartial re-
search is often difficult in the fraught, tense context of emergencies. It is sometimes difficult for orga-
nizations that are actively involved in bringing relief in emergencies to simultaneously prepare reports
and statements that take a distanced view of events — and such research may require more staff time
than organizations can make available in hectic emergency contexts. It therefore often makes sense
for organizations to pool their research and advocacy.

- The advocacy message must be effective. This usually means that the message must be relatively
simple (it should typically be no more than a sentence), and that it should be of relevance for all key
stakeholders without compromising their impartiality. This does not necessarily mean that the message
cannot be critical of one or another of the stakeholders. In many cases, however, the short message
will need to be backed-up by more comprehensive documents on specific aspects of the issue.

One pre-condition for fulfilling these criteria will often be the ability of organizations working on the right to
water to form an advocacy coalition that is appropriate both to the situation and to the selected strategy.
The WASH Cluster may often be a “natural” home for such a coalition, although not all members of the
Cluster may wish to be involved in a particular piece of advocacy.

Coalition-based advocacy needs to take account of the respective status and policies of the coalition
members. In practice, it is not necessary to obtain the unanimous agreement of all coalition members
on all aspects of an advocacy strategy: it is usually more effective to have the coalition agree on a core
message, each organization subsequently developing its own advocacy approach in coordination with the
others. This allows for diversity, and also takes advantage of the different strengths of the organizations
— for example some may be more experienced at advocating in international fora, whilst others may have
better access to authorities or other stakeholders.

14.5. Conclusion

The right to water and sanitation is increasingly recognized as a human right and thus provides humanitar-
ian actors and agencies with the wherewithal to develop advocacy campaigns that are not only “needs-
based”, but also, and more to the point, “rights-based”. It is hoped that this handbook has given impetus
to the reality that, when water and sanitation policy-makers and practitioners working to advance humani-
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tarian ideals ignore this fundamental right, they are failing to use the very powerful tool that is advocacy
that could help them realize the objective of access to water and sanitation for all, even in emergency
situations. However, if the right to water is not a magic solution to complex water and sanitation issues, it
nonetheless has a crucial and constructive role to play, especially in terms of advocacy. Emergencies are
prone to exposing a population to human rights violations, and especially violations of the right to water
and sanitation. For this reason advocacy work should be:

- Rights-based: Emergency action should protect and promote the human rights of those affected;

- Evidence-based: Build on reports, surveys, accurate data and information, and discussions with
communities affected. Advocacy must be objective, based on real violations and target those whose
rights are denied, bearing in mind that this is a sensitive issue within the framework of the right to wa-
ter and sanitation, which is a right recognized only as a right which is a component of one or several
other human rights.

- Always based on recognized legal and ethical principles.

- Undertaken only after ensuring the safety of people affected by emergencies and local and expatri-
ate personnel on the ground. Questions raised can be of a political nature and thus endanger the security
of staff, and a fortiori humanitarian assistance in the field for populations caught up in an emergency.

Finally, to facilitate the achievement of “rights-based advocacy”, we recommend that the
following steps be taken:

- Provide humanitarian staff with training that will inform them about and make them conversant
with international legal standards;

- Provide humanitarian staff with training on how to incorporate human rights principles into their
work by, for example, widely distributing this handbook;

- Develop existing relationships with the research community and create and develop a research
agenda to improve understanding of the links between the right to water, the right to sanitation
and other human rights. In all likelihood, the future role of the research community may include
the identification of best practices on the ground and the analysis of the effectiveness of different
forms of advocacy.

Case Study 4 - How is the right to water and sanitation of the Palestinian population
being denied? Some examples of advocacy initiatives'

Situation:

Israel’'s imposition of severe restrictions on the movement of people and goods at Gaza’s border
crossings and its reduction of supplies of fuel and electricity triggered a humanitarian crisis in the
Gaza Strip unseen since the Israeli occupation in 1967. Despite the fact that these measures were
largely taken as a response to indiscriminate rocket attacks on Israeli communities, they were
widely condemned as constituting collective punishment of the 1.5 million civilian population both
in intention and effect, leading to the widespread denial of economic and social rights including
severe retrogression in realization of the right to water and sanitation. These measures exacerba-

135/ The author of this case study is Ms Lara El-Jazairi, Legal Officer, Right to Water Programme, Centre on Housing Rights
and Evictions (COHRE) — for more information on COHRE activities, refer to www.cohre.org
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ted the already dire situation caused by economic and financial sanctions imposed on the Gaza
administration by both Israel and Western states when Hamas came to power in 2006. Sanctions
eroded the ability of Gaza’s authorities to provide adequate services to the population and led to
the withdrawal of much needed donor investment in the water and sanitation sectors causing the
suspension or cancellation of a number of projects.

Facts:

- Lack of access for equipment and supplies necessary to repair and upgrade old and badly
damaged water and sanitation infrastructure, as well as frequent shortages of fuel and power
cuts led to the periodic paralysis of water and waste-water services. In April 2008 around 95% of
Gaza’s water wells and sewage pumping stations were non-operational.

- Intermittent water availability forced many residents to buy from more expensive and less safe
sources such as water tankers, turn to untreated agricultural wells for domestic use, compromise
on hygiene and in extreme cases reduced water use to a mere 14 litres per person per day.

- Gaza’s water utility was forced to release some 50,000 cubic metres of raw or partially treated
sewage into the Mediterranean Sea to prevent flooding of residential neighbourhoods as happe-
ned in Zeitoun district in January and May 2008. Wastewater treatment plants were in a critical
state of disrepair.

- In March 2007, a small lake created by overflow into a natural depression next to the filtration
basin at Beit Lahia burst its banks and flooded the village of Um Al-Nasser with partially treated
sewage causing the death of five people and displacing 1,000. Signs of structural deterioration
have raised concerns that the adjacent larger lake may similarly burst its banks sending 1.5 mil-
lion cubic litres of sewage upon Beit Lahia town and surrounding areas threatening the life and
property of up to 50,000 people and possibly contaminating the ground water supplies of up to
300,000 people.

- Further, Israeli Defence Forces have deliberately targeted water and sewage infrastructures.
Between 27 February 2008 and 4 March 2008, damage to electrical transformers and voltage
lines affected 10 water wells leaving 230,000 Gazans without water for nearly two days. Gaza’s
municipal workers have been fired upon at times, preventing them from carrying out work related
to water and wastewater services.

Analysis in terms of rights:

- As an occupying power maintaining effective control over Gaza, Israel is legally responsible for
ensuring the realization of the right to water and sanitation for the occupied population.

- Israel is in violation of the International Covenant on Economic, Social and Cultural Rights throu-
gh taking deliberate actions which have undermined the provision of adequate and safe water and
sanitation; reduced the quantity of water for personal and domestic needs; reduced the acces-
sibility of water and sanitation services which are intermittent and in some cases non-functional;
and compromised affordability of safe water in cases where people have had to rely on tanker
provision.

- The International Covenant on Economic, Social and Cultural Rights requires that economic
sanctions may not be applied in a manner which imposes disproportionate suffering to the civilian
population and sanctions may not be imposed on goods and services necessary for the right to
water. States that are party to the economic sanctions on the Gaza administration are obliged to
do all in their power to protect the economic, social and cultural rights of the affected population. In
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addition, States that have withdrawn funding for water and sanitation services in Gaza have under-
mined the ICESCR which requires all States to engage in international assistance and cooperation
for the realization of economic, social and cultural rights. Any measure which causes retrogression
in the realization of the right to water and sanitation is a clear violation of the ICESCR.

- Further, as an occupying power, Israel is obliged to comply with International Humanitarian Law,
including the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of
War and customary international law. In particular, Israel must ensure that civilians are guaranteed
access to drinking water, water for personal hygiene and sanitation; ensure that public health and
hygiene is maintained in the occupied territory; comply with the prohibition on attacks to civilian
infrastructure, including drinking water instillations; respect the principle of proportionality which
requires that any reaction to an attack is not excessive by causing harm to civilians or civilian pro-
perty which outweighs the expected military advantage; refrain from punishing persons for offen-
ces that they have not personally committed; and, permit and facilitate the delivery humanitarian
relief to the occupied territory.

Advocacy initiatives:

- On 28 October 2007, ten Israeli and Palestinian human rights organizations petitioned the Israeli
Supreme Court, seeking an injunction against fuel and electricity sanctions. The petitioners argued
that the reduction of fuel and electricity supplies would cause widespread damage to essential
services in Gaza including health systems, water wells and sewage treatment facilities. Moreover,
they stated that the disruptions caused to the supply of essential goods and services amounts
to the collective punishment of the civilian population, since Israel is preventing the people of
Gaza from obtaining these goods and services from an alternative source. In its final ruling on 30
January 2008, the Supreme Court rejected the petition and upheld the Government of Israel’s
decision to reduce fuel and electricity supplies to Gaza. The Supreme Court erroneously argued
that as Israel’s occupation of Gaza had come to an end Israel holds no obligations under Interna-
tional Humanitarian Law towards Gaza’s population. This goes against the widely held view that as
Israel maintains «effective control» over Gaza it continues to hold legal responsibility to ensure the
welfare of Gaza'’s civilian population. Numerous United Nations Treaty Bodies and the International
Court of Justice have asserted that Israel is bound by the provisions of both International Human
Rights Law and International Humanitarian Law in the Occupied Territories.

- As efforts to hold Israel responsible for violations of human rights law and humanitarian law in
Gaza have largely failed, an increasing number of human rights and humanitarian organizations
have been placing pressure on other actors including the European Union to address the deterio-
rating situation in the Gaza Strip. On 11 June 2008, eighteen organizations signed a letter calling
upon the European Union to place human rights conditionalities on Israel within the framework
of the EU-Israel Association Agreement including to ensure that Israel ends the blockade on the
Gaza Strip which has undermined the economic and social rights of Gazans. Further, the orga-
nizations called upon the EU to access the extent to which its own external actions breached
fundamental principles of the European Union, including a respect for human rights.
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Annexes

ANNENE1
30 YEARS OF WASH INTERNATIONAL POLITICAL PROGRESS IN BRIEF

Over the last thirty years a number of international conferences have marked the significant progress made
in the development of water and sanitation issues.

The International Drinking Water Supply and Sanitation Decade (1980/1990), which was declared
during the United Nations Conference on Water in Mar del Plata in Argentine™®® (1977), marked the begin-
ning of thirty years of international action on the topic of water. During this period, it was established that:
“All people, whatever their state of development and their economic and social situation, have the right to
access to clean drinking water of an adequate quantity and quality for their basic needs”.

The 1986 Declaration on the Right to Development, adopted by the UN General Assembly, includes
a commitment that States shall ensure equality of opportunity for all in their access to basic resources.
The Declaration implicitly includes water as a basic resource in that it states that the persistent conditions
of underdevelopment in which millions of humans are “denied access to such essentials as food, water,
clothing, housing and medicine in adequate measure” represent a flagrant “mass violation of human rights”.

The International Conference on Water and the Environment (ICWE, Dublin, 1992), a preparatory
conference for the first Earth Summit in Rio, laid down four basic principles:
- Water is a finite and vulnerable resource which is essential to sustain life;
- Water development and management should be based on a participatory approach, involving all
stakeholders and users;
- Women play a vital role in the provision, management and safeguarding of water;
- Water should be seen as an economic good which has an economic value for all its competing users
(agriculture, industry). However, this first conference does not deny the fact that water is a social good:
“The basic right of all human beings to have access to clean water and sanitation at an affordable price”

The first United Nations Conference on Environment and Development (UNCED 1, Rio de Janei-
ro, 1992)'*" | the second big gathering of the international community after the Stockholm Conference',
was marked by the launch of Agenda 21'*°, a programme of action that devotes a whole chapter (Chapter
18) to the question of freshwater. It calls for the global management of freshwater and for the integration
of sectoral water plans and programmes within the framework of national economic and social policy. For
the first time, development and the environment were linked at the heart of the debate, but water still did
not figure among the priorities on the international agenda.

136/ The Mar Del Plata Conference was the first international event to sound the alarm on the global water crisis. The 150
Nations present at this Conference declared 1980-1990 the International Drinking Water Supply and Sanitation Decade. This
fixed an ambitious target: to supply accessible drinking water of adequate quantity and quality and set up basic structures
to the entire world’s population by the end of the decade

137/ The informal name of this conference is “Earth Summit”

138/The Stockholm Conference (1972) was the first United Nations Conference to put the environment at the heart of the
debates and which discussed the water issue. The conference also marked the establishment of the United Nations Envi-
ronment Programme (UNEP)

139/ For more details on this matter, refer to Agenda 21’s web site: http://www.un.org/french/ga/special/sids/agenda21/
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The World Water Council'*® (WWC) was created in 1996 at the initiative of international organizations
and water specialists. Its mission is to find solutions to water-related problems worldwide. Steered by the
World Commission on Water, the WWC is responsible for organizing World Water Forums (WWF) every
three years. These forums are an opportunity for all water stakeholders to meet and debate global water
and sanitation policies.

The 1st World Water Forum (Marrakech, 1997) adopted the “World Water Vision” project. Its purpose
was to prepare a long-term vision of water, life and the environment through a series of meetings and
conferences. The document was prepared for presentation to the second World Water Forum in The
Hague in 2000.

The 2nd World Water Forum (The Hague, 17 to 22 March 2000) was an opportunity for the interna-
tional community to discuss in more depth the question of the economic and social value of water'#!. The
idea of solving the world water crisis by private sector investment and cost pricing water (the principle of
“full cost recovery”'*? was highlighted during the conference) were at the heart of debates, which gave
rise to a number of new global strategies. The World Commission on Water highlighted problems of in-
vestments as well as problems of management and planning from States. Given the levels of investment
required, unsustainable behaviour and water wastage, the Commission advocated the privatization of
water and sanitation services. Even if this forum emphasized that attention should be given to the poorest
sectors, water was not considered as a right but rather as a need.

In 2000, the General Assembly of the United Nations recognized that “in the full realization of the right to
development, (...) the rights to food and clean water are fundamental human rights and their promotion
constitutes a moral imperative both for national Governments and for the international community” %3,

In September 2000, the Heads of State of 189 nations adopted the Millennium Declaration marking
a clear political commitment and objective on the part of the international community to reduce poverty.
Goal 7, target 10 commits the signatories “to halve the proportion of people without sustainable access
to safe drinking water by 2015”.

The European Ministerial Conference'* (Bonn, 2001) extended Millennium Development Goal No.
7 by proposing to halve the proportion of people without access to sanitation by 2015. This Conference
considered that the Second Earth Summit to be held in Johannesburg would be an occasion to officially
reinstate the question of access to basic sanitation in the MDG.

The Second Earth Summit (Johannesburg, 28th August to 3rd September 2002)'*, “Rio + 10", was
an occasion to disseminate Public Private Partnerships rather than reflect upon the adoption of concrete
action plans to reach the targets set in the Millennium Goals concerning water and sanitation. Sanitation
was added to the MDG No. 7 on safe drinking water: “By 2015, we agree to reduce by half the proportion

140/ For more details, refer to the World Water Council‘s website. http://www.worldwatercouncil.org/

141/ The report entitled “Making Water everybody’s Business: Practice and Policy of Water Harvesting” prepared at The
Hague Forum indicates a willingness to involve the private sector in water management

142/ The principle of “Full Cost Recovery” means that all the investment costs are covered by users.

143/ A/ RES/ 54/175 (15/2/2000)

144/ The Ministerial Conference in Bonn on freshwater (3rd to 7th December 2001) was organised in preparation for the
second Earth Summit (Rio+10) which took place in Johannesburg (2002)

145/ See the Johannesburg Declaration
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of people who do not have access to safe drinking water or have no means to obtain it (as stated in the
main points in the Millennium Declaration) and the proportion of people who do not have access to basic
sanitation services.”

In November 2002, the CESCR adopted General Comment 15'*¢ on the Human Right to Water inter-
preting articles 11 and 12 of the ICESCR, which defines the standard-setting content of this right, as well
as the obligations of States Parties. With its adoption, General Comment 15 has become a powerful tool
for inducing debate on the possibility of recognising the right to Water as a human right.

During the 3rd World Water Forum (Kyoto, 2003), the Report of the World Panel on Financing Water
Infrastructure, the so called “Camdessus Report”, proposing a financing plan for attaining Goal 7, Tar-
get 10 on water and sanitation, was first presented. The report stated that Public Private Partnerships
“would make water more attractive in the eyes of investors, they require an adapted regulation and legal
framework, transparent contracting procedures, reliable cost recovery systems and public acceptance”.
This report also confirms that “access to water is a right and a basic necessity” and that “water and
sanitation must be accessible to all at an affordable price”. However, the Kyoto policy statement contains
no mention of the right to Water.

In 2003, “UN-Water” was set up to monitor progress during the period following UNCED 2 and to es-
tablish World Water Days (WWD), which would be celebrated on 22 March each year as of 2005.
They would provide the occasion for multiple activities on a global scale to focus attention on water and
sanitation issues. UNESCO then proclaimed 2003 as International Year of Freshwater'*’. The role of
UN-Water was to coordinate all activities of the 23 UN agencies working on water issues, though in fact
it had no real power.

During its 58th General Assembly', the UN proclaimed 2005/2015 as the International Decade for
Action, “Water for Life” as well as the 22nd of March 2005, as World Water Day. Coordinated by UN-
Water, its main purpose was to support and coordinate action towards meeting the MDGs on water and
sanitation. The first World Water Day on 22 March 2005 officially launched the Decade for Action. These
events concern all civil society, international organisations and governments, who were invited to take ac-
tion to promote and attain the MDGs.

The purpose of the United Nations Commission on Sustainable Development (UNCSD, 11 to
22 April 2005, New York) was to draw up a policy document proposing a series of concrete measures
to tackle the lack of progress in reaching the MDGs concerning access to water and sanitation. Certain
misunderstandings of the concept of the right to water by stakeholders resulted in its being excluded from
the final text: sometimes wrongly assimilated with exemption from payment for water by some developing
countries, who considered that it would represent too heavy a financial burden at the time of its imple-
mentation; some developed countries, the USA and certain members of G77 found the concept to be too
restrictive. Civil society and private enterprise, however, called for recognition of the right to water.

146/ Adoption of Comment No.15 during the 29th session of the United Nations General Assembly

147/ http://www.wateryear2003.org/fr

148/ Resolution A/RES/58/217

149/ During the Mexico Forum, 3 official sessions were held on the right to water: FT3.35 “Securing the right to water, from
the local to the global, civil society perspectives”; FT 3.36 “The right to water: what does it mean and how to implement it”,
FT 3.47 “Human right to water”
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The 4th World Water Forum (Mexico, March 2006) was the first world forum to fully debate the issue
of the right to Water'#, These debates made it possible to clarify the definition of the right to Water and
clarify some misunderstandings. The Mexico WWF made considerable headway on the right to Water by
raising the awareness to what the concept really involves. Discussions were particularly focused thanks
to a committed civil society. The Ministerial Declaration still made no mention of the right to water, even
if 4 States (Cuba, Bolivia, Venezuela and Uruguay). These four same States, besides approving the final
Ministerial Declaration with a few reservations, adopted two annexed declarations, which clearly mention
that the right to water is a basic human right.

The Mediterranean Bar Association of Lawyers held a conference on “The Right to Water and
Water Law” (23 and 24 March 2007, Marrakech) which was gathered together lawyers, engineers, archi-
tects and politicians from Morocco, Tunisia, Algeria, Italy, Spain and France. They proposed the drawing
up of a Mediterranean Convention that would assert the right to water for all. In addition to the Convention,
there was a proposal to create a website dedicated to the right to water and water law and it was decided
that each member of the Mediterranean Bar would organise a conference on the right to water in 2008.

On 20 December 2006, the United Nations General Assembly declared 2008 the International Year of
Sanitation (IYS). The Year whose official launch has been set for November 21st 2007 aims to create a
favourable context for political leadership and government commitments to allocate greater resources to
sanitation for the poor, stressing the positive impact on health. It was the first and a unique opportunity to
place sanitation in the spotlight.

In December 2007, at the 1st Asia Pacific Water Summit, 37 countries from the region endorsed the
“Message from Beppu'°”, which recognises “the people’s right to safe drinking water and
basic sanitation as a basic human right and a fundamental aspect of human security”.

150/ The Message from Beppu was unanimously endorsed by the participants of the 1st Asia-Pacific Water Summit, which
was held in Japan (3-4th December 2007) and attended by ten Heads of State and Government, 31 Ministers, and repre-
sentatives from over 36 Asia-Pacific countries and regions
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ANNENE 2
ORIGIN OF THE GENERAL COMMENT 19

UNIVERSAL DECLARATION OF HUMAN RIGHTS

A resolution from the UN General Assembly, not binding

International International International
Covenant on Civil Covenant on Convention on the
and Political Rights Economic, Social Rights of the Child
(1966) and Cultural Rights (1989)
(1966)
A treaty binding for A treaty binding for
80 % of States - those A treaty binding for almost all States -

about 80 % of States -
those who signed and
ratified it.

who signed and

ratified it. ratified it.

Article 11 - 1. The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to the continuous improvement of
living conditions. The States Parties will take appropriate steps to ensure the
realization of this right, recognizing to this effect the essential importance of
international co-operation based on free consent. (...)

Article 12 -
1. The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant mortality and
for the healthy development of the child;

(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational
and other diseases;

(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

those who signed and

(1948)
as such.

Convention
on the elimination
of all forms of dis-
crimination against
women (1979)

A treaty binding for
185 States.

General Comment 15
(2002)

Not binding, but helps

interpreting articles 11 and 12
of the Covenant on ESC rights.
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SUMMARY OF THE KEY INTERNATIONAL HUMAN RIGHTS
INSTRUMENTS OF LAW THAT ARE RELEVANT TO THE RIGHT TO WATER

International
Human Rights

Instruments

Nature
(Legally

binding or
not)

Implicit references - International Bill of Human Rights

Responsible
Human
Rights Treaty
Bodies

gnize the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall in-
clude those necessary for:

a) The provision for the reduction of the stilloirth-rate and of
infant mortality and for the healthy development of the child;

b) The improvement of all aspects of environmental and
industrial hygiene;

¢) The prevention, treatment and control of epidemic, ende-
mic, occupational and other diseases.

Universal Art 1. Everyone has the right to life, liberty and security of | Legally ECOSOC
Declaration of | person. non- (Economic and
HumanRights | At o5 Everyone has the right to a standard of living | Pindingon | Social Council
-UDHR (1948)  yqequate for the health and well-being of himseif and of his ~ Signatory — —(OHCHR)

family, including food, clothing, housing and medical care | States (but

and necessary social services, and the right to security in the | S @rguably

event of unemployment, sickness, disability, widowhood, old = customary

age or other lack of livelihood in circumstances beyond his law)

control.
International Art 6. 1. Every human being has the inherent right to life. This | Legally Human Rights
Covenant right shall be protected by law. No one shall be arbitrarily de- | binding Committee
on Civil and prived of his life.
Political Rights
- ICCPR (1966)
International Art 11. The States Parties to the present Covenant recognize = Legally CESCR
Covenant the right of everyone to an adequate standard of living for = binding (Committee
on Cultural, himself and his family, including adequate food, clothing and on Economic,
Economic, and | housing, and to continuous improvement of living conditions. Social and
Social Rights - | [.] Cultural Rights)
ICCESC (1966) | At 12. 1. The States Parties to the present Covenant reco-
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The Convention
on the Rights
of the Child -
CRC (1989)

The Convention
on the
Elimination of
All Forms of
Discrimination
against

Women -
CEDAW (1979)

The African
Charter on the
Rights and
Welfare of the
Child (1990)

International
Convention on
the Rights of
Persons with
Disabilities
(2006)

Protocol to the
African Charter
on Human and
Peoples’ Rights
on the Rights
of Women in
Africa (1995)

Explicit references - International and regional HR treaties

Art 24 - States Parties recognize the right of children to the
enjoyment of the highest standard of health possible and to
have access to medical services and rehabilitation services.
They must strive to ensure that no child is deprived of his or
her right of access to these services...

(2) The States Parties shall pursue full implementation of this
above right and, in particular, take appropriate measures to:
(-..) (©) To combat disease and malnutrition including within
the framework of primary health care, through inter alia the
application of readily available technology and through the
provision of adequate nutritious foods and clean drinking
water, taking into consideration the dangers and risks of en-
vironmental pollution [...]

Art 14 - “States Parties take all appropriate measures to eli-
minate discrimination against women in rural areas so as to
ensure, respecting equality between men and women, their
participation in rural development and its advantages and, in
particular, it assures them the right: to benefit from adequate
living conditions, in particular regarding housing, sanitation,
the supply of water and electricity, transport and communi-
cations.”

Art. 14: Health and Health Services

1. Every child shall have the right to enjoy the best attainable
state of physical, mental and spiritual health.

2. States Parties to the present Charter shall undertake to
pursue the full implementation of this right and in particular
shall take measures:

(c) to ensure the provision of adequate nutrition and safe drin-
king water;

Art 28 - 2. States Parties recognize the right of persons with
disabilities to social protection and to the enjoyment of that
right without discrimination on the basis of disability, and shall
take appropriate steps to safeguard and promote the realiza-
tion of this right, including measures:

a) To ensure equal access by persons with disabilities to
clean water services, and to ensure access to appropriate
and affordable services, devices and other assistance for di-
sability-related needs (...)

Art 15 — Right to food security

a) provide women with access to clean drinking water, sour-
ces of domestic fuel, land, and the means of producing nu-
tritious food;

b) establish adequate systems of supply and storage to en-
sure food security.

Legally
binding

Legally
binding

Legally
binding
(Regional)

Legally
binding

Legally
binding
(Regional)
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Committee
on the Rights
of the Child -
CRC

Committee on
the Elimination
of All Forms of
Discrimination
against
Women —
CEDAW

African
Committee

of Experts on
the Rights and
Welfare of the
Child

Committee on
the Rights of
Persons with
Disabilities

African
Commission
on Human’s
and People
Rights

UN Standard
Minimum
Rules for the
Treatment
of Prisoners
(1955)

UN Rules for
the Protection
of Juveniles
Deprived of
their Liberty
(1990)

UN Principles
for Older
Persons (1991)

UN Guiding
Principles

on Internal
Displacement
(1998)

The Voluntary
Guidelines to
Support the
Progressive
Realization of
the Right to
Adequate Food
(2004)

Personal hygiene

Art 15 - Prisoners shall be required to keep their persons
clean, and to this end they shall be provided with water and
with such toilet articles as are necessary for health and clean-
liness.

Food

Art. 20 - (1) Every prisoner shall be provided by the adminis-
tration at the usual hours with food of nutritional value ade-
quate for health and strength, of wholesome quality and well
prepared and served.

Art 34. Sanitary installations should be so located and of a
sufficient standard to enable every juvenile to comply, as re-
quired, with their physical needs in privacy and in a clean and
decent manner.

Art 37. Every detention facility shall ensure that every juve-
nile receives food that is suitably prepared and presented at
normal meal times and of a quality and quantity to satisfy
the standards of dietetics, hygiene and health and, as far as
possible, religious and cultural requirements. Clean drinking
water should be available to every juvenile at any time.

Art 1. Older Persons should have access to adequate food,
water, shelter, clothing and health care through the provision
of income, family and community support and self-help.

Art 18.1. All internally displaced persons have the right to an
adequate standard of living.

Art 18. 2. At the minimum, regardless of the circumstances,
and without discrimination, competent authorities shall pro-
vide internally displaced persons with and ensure safe ac-
cess to:

(a) Essential food and potable water;

GUIDELINE 8C- Water

8.11 Bearing in mind that access to water in sufficient quan-
tity and quality for all is fundamental for life and health, States
should strive to improve access to, and promote sustainable
use of, water resources and their allocation among users
giving due regard to efficiency and the satisfaction of basic
human needs in an equitable manner and that balances
the requirement of preserving or restoring the functioning of
ecosystems with domestic, industrial and agricultural needs,
including safeguarding drinking-water quality.
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Not legally
binding

Not legally
binding

Not legally
binding

Not legally
binding

Not legally
binding
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ANNENE 4
KEY EXTRACTS FROM THE GENEUA CONUENTIONS AND THE TWO

ADDITIONAL PROTOCOLS THAT ARE RELEVANT FOR WATER PROTECTION

Art.

Art

127.

Art

127.

The Geneva Conventions and their Additional Protocols. What protection for water?

Geneva Convention lll - Treatment of Prisoners of War

The evacuation of prisoners of war shall always be effected humanely and in conditions similar to
those for the forces of the Detaining Power in their changes of station.

The Detaining Power shall supply prisoners of war who are being evacuated with sufficient
food and potable water, and with the necessary clothing and medical attention. (...)

(...) Sufficient drinking water shall be supplied to prisoners of war. The use of tobacco shall
be permitted. (...)

(...) Also, apart from the baths and showers with which the camps shall be furnished prisoners of
war shall be provided with sufficient water and soap for their personal toilet and for washing
their personal laundry; the necessary installations, facilities and time shall be granted them for that
purpose.

(...) The Detaining Power shall supply prisoners of war during transfer with sufficient food
and drinking water to keep them in good health, likewise with the necessary clothing, shelter
and medical attention. The Detaining Power shall take adequate precautions especially in case of
transport by sea or by air, to ensure their safety during transfer, and shall draw up a complete list
of all transferred prisoners before their departure.

Geneva Convention IV - Protection of Civilian Persons in Times of War

(...) Internees shall have for their use, day and night, sanitary conveniences which conform to the
rules of hygiene, and are constantly maintained in a state of cleanliness. They shall be provided with
sufficient water and soap for their daily personal toilet and for washing their personal laun-
dry; installations and facilities necessary for this purpose shall be granted to them. Showers or baths
shall also be available. The necessary time shall be set aside for washing and for cleaning. (...)

(...) Sufficient drinking water shall be supplied to internees. The use of tobacco shall be
permitted.

(...) The Detaining Power shall supply internees during transfer with drinking water and
food sufficient in quantity, quality and variety to maintain them in good health, and also
with the necessary clothing, adequate shelter and the necessary medical attention. The Detaining
Power shall take all suitable precautions to ensure their safety during transfer, and shall establish
before their departure a complete list of all internees transferred. (...)

(...) The Detaining Power shall supply internees during transfer with drinking water and food suffi-
cient in quantity, quality and variety to maintain them in good health, and also with the necessary
clothing, adequate shelter and the necessary medical attention. The Detaining Power shall take all
suitable precautions to ensure their safety during transfer, and shall establish before their departure
a complete list of all internees transferred. (...)
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Art

G2

¢

Additional Protocol | — Protection of Victims of International Armed Conflicts

1. Starvation of civilians as a method of warfare is prohibited.

2. It is prohibited to attack, destroy, remove or render useless objects indispensable to
the survival of the civilian population, such as food-stuffs, agricultural areas for the production
of food-stuffs, crops, livestock, drinking water installations and supplies and irrigation works, for
the specific purpose of denying them for their sustenance value to the civilian population or to the
adverse Party, whatever the motive, whether in order to starve out civilians, to cause them to move
away, or for any other motive.

3. The prohibitions in paragraph 2 shall not apply to such of the objects covered by it as are used
by an adverse Party:

(a) as sustenance solely for the members of its armed forces; or

(b) if not as sustenance, then in direct support of military action, provided, however, that in no event
shall actions against these objects be taken which may be expected to leave the civilian population
with such inadequate food or water as to cause its starvation or force its movement.

4. These objects shall not be made the object of reprisals.

5. In recognition of the vital requirements of any Party to the conflict in the defence of its national
territory against invasion, derogation from the prohibitions contained in paragraph 2 may be made
by a Party to the conflict within such territory under its own control where required by imperative
military necessity.

1. Care shall be taken in warfare to protect the natural environment against widespread, long-term
and severe damage. This protection includes a prohibition of the use of methods or means of
warfare which are intended or may be expected to cause such damage to the natural envi-
ronment and thereby to prejudice the health or survival of the population. (...

Additional Protocol Il — Protection of Victims of Non-International Armed Conflict

1. In addition to the provisions of Article 4 the following provisions shall be respected as a minimum
with regard to persons deprived of their liberty for reasons related to the armed conflict, whether
they are interned or detained;

(a) the wounded and the sick shall be treated in accordance with Article 7;

(b) the persons referred to in this paragraph shall, to the same extent as the local civilian popu-
lation, be provided with food and drinking water and be afforded safeguards as regards
health and hygiene and protection against the rigours of the climate and the dangers of the
armed conflict;

(c) they shall be allowed to receive individual or collective relief;

(d) they shall be allowed to practise their religion and, if requested and appropriate, to receive spi-
ritual assistance from persons, such as chaplains, performing religious functions;

(e) they shall, if made to work, have the benefit of working conditions and safeguards similar to
those enjoyed by the local civilian population.

(--)

Starvation of civilians as a method of combat is prohibited. It is therefore prohibited
to attack, destroy, remove or render useless for that purpose, objects indispensable to
the survival of the civilian population such as food-stuffs, agricultural areas for the produc-
tion of food-stuffs, crops, livestock, drinking water installations and supplies and irrigation
works.
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ANNENE 5
SOME COMMON MISUNDERSTANDINGS ABOUT THE RIGHT TO WATER
AND SANITATION

Does the right to The right to water does not mean that each household or each habitation must
water signify be individually connected. Moreover, there is a difference between the

individual connection iyt to water in urban areas and in rural settings. In rural areas, it means that

for each person? each person has access to drinking water in the vicinity of his or her dwelling,
which does not necessarily mean that each rural dwelling must be connected
to a distribution network.

Does the right to The right to water does not mean exemption from payment for water. On the
water mean water contrary, as a consequence of water having been defined as an economic
for free? good, it is clear that water now has an economic value (the resource does not

have a price, but services do). However, governments are obligated to make
water affordable and no one should be deprived of the minimum essential
levels of water (so people can not be deprived of this for reasons of money -
state may have option to subsidise or provide).

Does the right to The right to water does not mean a return to public management of water and
water mean public sanitation services. It means that public authorities must exercise a regulatory
management of role and effectively monitor access to water and sanitation services. Moreover,
water? this does not mean that free trade in the water sector will be tampered with;

it simply means that the obligations of public water services will require clear
definition and have to be respected in order to guarantee the right to water
for all.

Does the right to wa- | The right to water, as defined by General Comment 15, does not mean that

ter call into question = States lose any of their sovereign rights over their water resources. In fact, in

State sovereignty? accordance with the principles of international law set out in Principle 21 of
the Stockholm Declaration® (1972) “States have the sovereign right to utilise
their own resources pursuant to their own environmental and development
policies.” Ultimately, the right to water means that, subject to its international
engagements, each State may authorize or not export of drinking water and
consent or not to supplying water to neighbouring populations.

151/ Declaration of the United Nations Conference on the Human Environment, Stockholm, Sweden 5-16 June 1972
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